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Identification of Customary International Law by
the International Court of Justice:
Some Reflections on Recent Debates
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Abstract
Does the International Court of Justice (IC]), when ascertaining customary

international law (CIL), still follow the two-element approach which it defined in the
1969 North Sea Continental Shelf Cases? While this old question continues to intrigue
international legal scholarship, the following three articles reviewed in this note
analyze the identification of CIL by the ICJ from different perspectives.

“Meta-Custom and the Court: A Study in Judicial Law-Making” by C. Tams
explains that the “argumentative shortcut,” consisting of the reference in particular
to multilateral treaties, works of the International Law Commission and UN General
Assembly resolutions, occupies a large place in the “meta-custom” developed by the
ICJ.

“Determining Customary International Law: The IC]’s Methodology between
Induction, Deduction and Assertion” by S. Talmon focuses on the actual methodology
adopted by the IC] in its identification of CIL. By denying the dichotomous distinction
between “induction” and “deduction,” which equates the former with compliance with
the consent principle and the latter with judicial lawmaking, he introduced “assertion”
as the third and the main method.

“The International Court of Justice and the Judicial Politics of Identifying
Customary International Law” by N. Petersen asks, instead of examining the methods
of the identification of CIL by the ICJ, which factors actually shape the decision-

making process of the IC]. He then demonstrates through empirical analysis that
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“Institutional constraints” prevail over “legal constraints” or “political preferences.”
The analysis of these articles and a comparison and contrast with existing
studies show the need to deconstruct and reconstruct the question of “what the IC]’s

CIL identification methods should be,” which will be our task for further research.







