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Developmentalism in the Unknown Ownership
Problem: Case Review of Ten Years after the East
Japan Earthquake

KANEKO Yuka*

Abstract

This article investigated the facts of lost property rights of disaster-affected
individuals and communities in the post-2011 East Japan Earthquake recovery, which
were hidden behind the exaggerated success of hard infrastructure works, including
the 400km-long great seawalls surrounding the entire Sanriku coastline. Such sacrifice
of private properties has been justified in the context of the state’s regulatory power
for the “public welfare” under Article 29, Section 2 of the Japanese Constitution.
However, there is case law from the Japanese Supreme Court that requires
proportionality between the regulatory purpose and the substance of the affected
property rights. Guided by this proportionality requirement, this article investigated
into the facts of “ownership-unknown land” which was contended by the Japanese
government as the impediments to post-disaster construction works.

In section 2 of this paper, first, a quick review of the modern legal history in
Japan since the reception of Western legal system was provided, and it was confirmed
that the drafters of the Civil Code took a realistic approach to modify the capitalist
legal doctrines to integrate the local existing property regime into the formal system.
The refusal by the Civil Code to incorporate the Torrens style registration, or the
compulsory registration system that offers the final title, which prevailed at that time
in Asian colonies, has resulted in the continued protection of unregistered ownership
for many generations, as well as the communal property rights “iriaiken” throughout

the rural Japan.
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Due to this protection of unregistered properties, there are numerous old land
revenue records remaining from the early modernization era before the enactment of
Civil Code, when the Japanese government implemented rigorous land revenue reform
(Chiso Kaisei) as well as the state-private land ownership separation policy (Kan-Min-yu
Kubun). The gap between the registrations and the reality of property regime has
been maintained since the integration of old land revenue record system into the new
real property registry system in 1960. In section 3, this article identifies the neo-liberal
policy orientation of the government's campaign of “ownership-unknown land” which
has realized a series of law reforms, including the newly enacted Law on Special
Measures for the Facilitation of Utilization of Ownership-Unknown Land in 2018, Law
on Normalization of Irregular Registrations in 2019, and amendments to the Civil Code
and the Law on Real Property Registrations in 2021.

In section 4, this article turned its eye to the empirical facts in the tsunami-
affected areas in East Japan, and identified the tendency of the cancellation of
vulnerable parties’ property rights in the government campaign of “ownership-
unknown land” which resulted in the deregulation for realizing the cancellation of
unregistered communal rights of disaster affected communities for the prioritization of
the construction of seawalls in Katagishi case and Kanehama case in Iwate prefecture,
while the same logic of “ownership-unknown land” is applied by the government to
refuse the utilization of unregistered properties for the community-led relocation plan
in Akahama case in Iwate prefecture.

Given the continued protection which has been maintained until recent by the
Civil Code to unregistered property rights, either individual and collective, such
entirety of civil property regime should be considered as the target of prohibition of
governmental infringement under the Japanese Constitution art.29, sec. 1. If the
government aims at a post-disaster recovery as a moment of new investment under
the Build Back Better slogan, such a goal is beyond the limit of proportionality test for
the “public welfare” requirement under Constitution art.29, sec. 2 in proportion to the
fundamental property’s regime, and otherwise the just compensation should be

provided according to Constitution art.29, sec. 3.





