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Article L1. Definitions
«International energy security» for the
purposes of the Convention means a state
of the world energy system which allows
the secure and uninterrupted supply of

Energy Materials and Products to consuming
countries under conditions satisfactory to all
participants of the world energy market with
minimum harm to the environment and with
the aim of ensuring sustainable socio-economic
development of the world community.

Article II1.3. Transparency and Consultations

Each Party upon the request of another
Party or several Parties shall hold consulta-
tions on the issues of energy policy, strategy
and legislation and related measures, including
the measures concerning the prospects of
supply and demand and the development
of energy infrastructure, as well as on the
issues of interpretation and application of this
Convention's provisions.

Article I14. Sovereignty over Energy Resources

The Parties shall acknowledge the state
sovereignty and sovereign rights of each Party
over the energy resources within their jurisdic-
tion.

The Convention shall not infringe upon
the national legislation of the Parties, which
governs the system of property rights over
energy resources.

Each Party continues to hold the
undisputable right within its Territory to
define the geographic areas for the exploration
and development of its energy resources, to
optimize the levels and rate of production, to
set any taxes or other financial payments, to
regulate the issues of environment protection
and safety of exploration, development and
operation within its Territory, as well as to
participate in such exploration and operation.

Article IL6. Diversification

In the interest of providing international
energy security, the Parties shall endeavour to
diversify on an economically acceptable basis
the types and sources of energy, geographic
and sectoral energy markets, supply routes
and means of transmission of Energy Materials
and Products, types of contracts, selection of
oil grades used as pricing indicators, currency
used as a means of payment, as well as the
forms of Energy Materials and Products trade,
including commodity exchange trading.

Article I1.7. Stability and Predictability of Energy
Markets
The Parties shall endeavour to ensure a
predictable and stable joint energy balance
by coordinating their energy strategies and
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policies, including projections and planned
measures relating to the prospects of supply
and demand, the development of energy infra-
structure, the legal framework in the energy
sector, as well as the transparent, predictable
and efficient organization of energy markets.

The Parties shall inform promptly the
other Parties of any significant changes in their
energy policy that may affect the interests
of other Parties within the frame of this
Convention.

Article IL11. Actions in Emergency Situations

In the interest of preventing emergency
situations in the field of energy supply and
of overcome them with minimum negative
consequences the Parties shall endeavour to
create bilateral and multilateral early warning
and rapid response mechanisms.

The elements of such mechanisms may
include monitoring and consultation systems
with the participation of representatives of
interested Parties, as well as independent
observers, including from competent interna-
tional energy organizations.

Article III.1. Minimum Requirements for the
Investment Treatment
4. Each Party shall maintain the right to
apply and introduce exceptions to its national
treatment with regard to Investors of other
Parties and their Investments including
reinvestments.

Article III.3. Minimum Requirements for

Investment Protection
2. Neither Party shall have the right to demand
that an Investor of another Party due to his
nationality or place of registration sell or in any
other way alienate or give up the management
or control of the Investments made within the
Territory of the first Party.

Article V.1. Principle of Freedom of Transit
Parties shall take measures to ensure
unimpeded transit of Energy Materials and
Products without distinction as to the origin,
point of destination or ownership of such
Energy Materials and Products, expressed in
the amounts of duties and fees, and without

imposing excessive restrictions or delays.

Article V4. Transit through a REIO
If the Parties to the Convention are not
only REIOs but also their Member States, the
definition of Transit and corresponding Transit
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provisions of the Convention shall apply to the
REIOs as well as to each of these States.
Article VIL1. State and Private Enterprises

Neither Party shall allow discrimination
based on the form of ownership regarding the
companies of other Parties performing their
activity on its territory.

Nothing in the present Convention shall
prevent the Parties from designating or
supporting state or private monopolies in
accordance with their legislation.

Article VI1. Environmental Issues

With the view to ensure sustainable
development and with due attention to the
commitments under international agreements
on the protection of the environment of which
it is a member, each Party shall minimize
within or beyond its Territory the harmful
Impact on the Environment created as a result
of its fuel and energy complex activity, with a
preference for economically efficient methods.
The Parties shall presume that in principle the
polluter shall bear the expenses related to the
rectification of the consequences of pollution
including cross-border pollution within these
Parties’ Territories. The Parties shall:

- take account of the environmental consid-
erations throughout the whole process of
formulation and implementation of their energy
policies;

- have particular regard to improving energy
efficiency, to developing and using renewable
energy sources, to promoting the use of cleaner
types of fuel and to employing technologies
and technological means that reduce pollution;

- promote the collection and exchange between
the Parties of information on ecologically
sound and economically efficient energy policy,
methods and technologies, as well as environ-
mental programs and standards of the Parties;

- promote and co-operate in the research,
development and application of energy efficient
and environmentally sound technologies,
methods and processes, which will allow to
minimize harmful Impacts on the Environment
in an economically efficient manner;

- encourage the creation of favourable
conditions for the transfer and dissemina-
tion of such technologies taking account of
the necessity of appropriate and effective
protection of Intellectual Property rights.

Article VI.2. Prevention and Rectification of
the Consequences of Major Accidents during
Offshore Exploration, Extraction and Transporta-
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tion of Oil

The Parties individually or jointly shall
elaborate measures, qualitatively strengthen-
ing the international legal, organizational
and financial treatment of preventing major
accidents during offshore exploration,
extraction and transportation of oil, as well as
rectifying their consequences.

Article VIIL1. Status of the Protocols

A possibility is provided to develop
and adopt legally binding protocols to this
Convention that may be signed by States or
Regional Economic Integration Organizations
simultaneously with or after the signature of
the Convention.

The provisions of such protocols shall
serve to detail, specify and clarify the
provisions of the Convention and cannot be in
contradiction with them.

Only a Party to this Convention may
become a Party to a protocol to the Convention.

A protocol shall apply only to those Parties
to the Convention that have become a Party to
the protocol and must not be prejudicial to the
rights of other Parties to the Convention that
have not signed the protocol.

The list of protocols to the Convention
recommended for development is presented in
Annex 2.

Annex 2. List of Protocols to the Convention

Recommended to Be Developed

1. Protocol on Oil

2. Protocol on Measures for Preventing Major
Accidents during Offshore Oil

Exploration, Production and Transportation
and Response Mechanism

3. Protocol on Gas

4. Protocol on Coal

5. Protocol on Electric Energy

6. Protocol on Nuclear Energy

7. Protocol on Alternative Energy

8. Protocol on Cooperation in Energy Efficiency
and Energy Conservation

9. Protocol on Energy Transit, including
Emergency Situations Prevention and
Response Mechanism

10. Protocol on New Principles of Financial
Arrangements in Hydrocarbon Trade

11. Protocol on Investment Promotion and
Protection in Energy Sector

12. Protocol on Long-Term Contract System in
Energy Resources Trade
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International Law for Stable Supply of Natural Gas:
Implications of Russia’s Counterproposal to the
Energy Charter Treaty

MOHRI Tadaatsu ™

Abstract

In September 2010, Russia presented “Draft Convention on Ensuring Interna-
tional Energy Security”, which highlights challenges the Energy Charter Treaty (ECT)
is facing. Does the Russian proposal contribute to creation of new rules to ensure in-
ternational energy security, especially, the most contentious issue in the past decade
- stable supply of natural gas?

The Russian draft has some originality, such as ideas for better policy
coordination as well as provisions to protect interests of Gazprom. On investment
protection, arbitration and competition, it mostly follows the ECT principles, although

changes from the ECT language need careful examination.

Russia’s most serious challenge against the ECT is on transit rules. The draft
makes it unambiguous that its transit provisions shall apply to a carriage within EU.
Since this has been one of the deadlocks in the Russian-EU negotiations on draft
Transit Protocol under the ECT, mere unilateral expression of Russia’s position
cannot solve the problem. Besides, the Russian draft has no provisions on other
critical transit issues, such as how to bridge a mismatch between long-term supply
contracts and short-term transit contracts, how to decide fair transit tariffs, or how to

negotiate on third party access to pipelines.

In foreseeable future, Northeast Asian energy market will be driven by
bilateral deals between Russia on the one hand and China, Korea and Japan on
the other. Transit issues are not imminent to the region, even if the outcome of
the Russian-EU talks on transit rules could affect it in the future. Having in mind
large-scale development projects in Russia’s Far East and East Siberia, countries in
the region had better start discussions on how to develop optimal energy order, apart

from the European context.

%k Professor, Graduate School of International Cooperation Studies, Kobe University
(Currently, Director, APEC Division, The Ministry of Foreign Affairs)



