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Navigating marine governance

THE ARCTIC COUNCIL was set up twenty years ago with a
focus on conservation and sustainable development in
the Arctic region including its marine realm. Since then
we have seen the dizzying downward spiral of Arctic

sea ice due to climate change. We have seen fish stocks
moving around the Arctic, fleeing warming waters or
chasing moving food sources. We have seen the cata-
strophic failure of a deep sea drilling rig as well as nations
and businesses preparing for a future where the Arctic
Ocean is more liquid more of the time. To deal with these
changes, the Arctic Council must change. The Council
has laid much groundwork for responding to changing
conditions with its reports and policy recommendations.

states’ authority in the Arctic area beyond national juris-
diction, and the role of non-Arctic states. Some states
from outside the Arctic have long experience of joint
management of marine areas. Kanako Hasegawa shares
UNEP’s experience of regional seas agreements and les-
sons learned. Alistair Graham examines those portions
of the Arctic Ocean beyond national jurisdiction, and how
international tools already developed or in development
may interact with those being developed by Arctic states,
a theme also explored by Eric Molenaar.

Governments are not the only entities with an inter-

est in management of the seas. Kuupik Kleist writes of

an Inuit-led commission examining the

An evolving Council now needs to
focus on implementing decisions and
recommendations collectively made
by Arctic states including the Arctic
Marine Strategic Plan, in an effective
and collaborative way. This requires
new approaches to Arctic marine
cooperation.

At time of publication, the Arctic
Council’s Task Force on Arctic Marine
Cooperation is developing options for
cooperation mechanisms for the Arc-
tic marine environment. Arctic states
and Permanent Participants will elaborate on a number
of questions to be answered before proposing a working
instrument. Those questions include identification and
acquisition of knowledge inputs; coordination of steward-
ship efforts at various scales; area-based management
measures; relations with other international marine instru-
ments (and lessons learned from their operations and expe-
rience); scope (legal and geographical) of the instrument;
organizing principles within the structure of the Arctic
Council and how that structure may need to be changed.

Authors in this issue provide context and insight on
some of those questions to help inform discussions at the
Task Force on Arctic Marine Cooperation. Paul Berkman
and Alexander Vylegzhanin explore questions of Arctic

MUTUALLY SUPPORT-
IVE IMPLEMENTATION
MECHANISMS ARE UR-
GENTLY NEEDED TO
SECURE A SUSTAINABLE
FUTURE FOR THE ARCTIC
MARINE ENVIRONMENT

Pikialasorsuaq
(North Water
Polynya) and
involving Inuit in
management of
the marine envi-

ronment. Betsy
Dr. ALEXANDER SHESTAKOV
is Director of the

WWEF Global Arctic
Programme

Baker focuses on
ecosystem-based
management as
the basic guiding
principle for any
management system in the Arctic.
She underscores Indigenous participation and knowledge
are key to such management.

We also present WWF’s proposal for Arctic marine
cooperation within the structure and current mandate
of the Arctic Council. The options respond to many Task
Force questions. They also support an opportunity for
open discussion about the future of the Arctic Council
and potential improvements in its current structure and
efficiency as related to implementation of the Council’s
recommendations. With the change in the Arctic Ocean
over the past two decades, coordinated and mutually sup-
portive implementation mechanisms are urgently needed
to secure a sustainable future for the Arctic marine envi-
ronment. O

The Circle 2.2016 3



Building common interests

Research and investment into sustainable development across the Arctic Ocean are

urgently needed. Some investment initiatives have already emerged: The Arctic Busi-

ness Council appeared in 2012, then the Arctic Economic Council in 2015, and the Arctic
Investment Protocol in 2016. PAUL BERKMAN and ALEXANDER VYLEGZHANIN say the emerging
challenge now is to find options that contribute to informed decision-making on sustain-

ability in the Arctic Ocean.

WITH DIMINISHING sea-ice boundary and
summer open water across more than
half of its area, there are immediate
opportunities and risks associated with
the environmental change in the Arctic
Ocean. We now have a new ocean north
of the Arctic Circle. Issues, impacts

PAUL BERKMAN |
is an internation-

ally-renowned |
scientist, explor- k
er, educator and

author. He teaches at the
Fletcher School of Law at
Tufts University U.S.A

ALEXANDER

N. VYLEGZHA-
NIN heads the
International
Law Program at
Moscow State

Institute of International
Relations. His major inter-
est is General International
Law, International Law of
the Sea, Legal Regime of

Natural Resources.

and resources
are crossing
and extending
beyond national
jurisdictions in
ways that were
premature to
address even a
decade ago.

In terms of
sustainable
development,
how can we
provide wise
stewardship
in the Arctic,
while recogniz-
ing the chal-
lenge to balance
environmental
protection, eco-
nomic prosper-
ity and societal

well-being for the benefit of present and
future generations?

Fundamental for sustainability in the
Arctic Ocean is legal and political stabil-
ity, promoting environmental and eco-
nomic cooperation, and preventing inter-
national conflicts in the region. Opera-
tionally, such stability involves balancing
national and common interests. But the
first step is to build common interests.
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For consideration by all stakeholders,
the Arctic high seas offer humankind
such a path because this marine region
is unambiguously beyond sovereign
jurisdictions. Freedom of the high seas
became international law in 1958 with
the Convention on the High Seas, estab-
lishing that the high seas are “open to
all nations” and “no State may validly
purport to subject any part of them to
its sovereignty.”

Under the 1982 United Nations Con-
vention on the Law of the Sea (UNC-
LOS), all states have rights and respon-
sibilities in the high seas, explicitly the
water column beyond the 200-mile
Exclusive Economic Zones (EEZ) of
the coastal states. In this international
space, Indigenous peoples — with their
unique relationship to nation states
through the Arctic Council — also have
rights and responsibilities as residents
of the Arctic for millenia.

Both the Northern Sea Route (along
the coasts of Russia) and the Northwest
Passage (along the coasts of Canada and
Alaska) are within EEZ and not within
the Arctic high seas. Environmental
laws and regulations of the Arctic coast-
al states under Article 234 of UNCLOS
(“Ice-Covered Areas”) also are applica-
ble only within EEZ, but not in the Arc-
tic high seas.

Moreover, the high seas in the Arctic
Ocean will continue to exist, independ-
ent of any decisions made about Arctic
continental shelves by the surround-
ing states (Canada, Denmark, Norway,
Russian Federation and United States).
Even if these nations delimit all the sea

floor up to the North Pole as their con-
tinental shelf under Article 83 of UNC-
LOS, there still will be overlying waters
of the high seas in the Central Arctic
Ocean. Importantly, the Arctic high
seas do not conflict with “sovereignty,
sovereign rights and jurisdictions” of
the Arctic coastal states relating to their
continental shelf and EEZ. Significant
for humanity, the water column in the
Arctic Ocean surrounding the North
Pole beyond EEZ — defined as the Arctic
high seas with an area over 2.8 million
square-kilometers — is unique to build
common interests in the Arctic.

With stewardship, in 2015 the five
Arctic coastal states adopted their Dec-
laration Concerning the Prevention of
Unregulated High Seas Fishing in the
Central Arctic Ocean:

Recognizing that until recently ice has
generally covered the high seas portion
of the central Arctic Ocean on a year-

HARMONY IS NECES-
SARY TO ENSURE
THAT THE ARCTIC RE-
MAINS A REGION OF
LOW TENSION, WHICH
IS THE PRECURSOR
FOR SUSTAINABLE
DEVELOPMENT OF
THE HIGH NORTH.
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Common Interests

The Arctic high seas is the heart of the Arctic Ocean, pulsing poleward with national interests from the surrounding coastal
states and landward with common interests from our global society. Progress to balance national interests and common inter-
ests in the Arctic Ocean will resonate with precedents and lessons for humanity on a planetary scale.

Adapted from Berkman, P.A. and Young, O.R. 2009. Governance and Environmental Change in the Arctic Ocean. Science 324:339-340.

round basis, which has made fishing in
those waters impossible to conduct.

@ Recalling the obligations of States
under international law to cooperate
with each other in the conservation and
management of living marine resources
in high seas areas, including the obli-
gation to apply the precautionary
approach...

This Declaration along with the
Chairman’s Statements (in Nuuk from
February 2014 and in Washington in
December 2015) open the door for the
international community to collectively
address fisheries, as well as shipping,
research and other issues of common
concern in this international space.

Other international forums are also
addressing the Arctic high seas, includ-
ing the Convention on Biological Diver-
sity, which convened a workshop in
March 2014 with the Northeast Atlantic
Fisheries Commission and the Conven-
tion for the Protection of the Marine

Environment of the North-East Atlantic
to consider potential “Ecologically or
Biologically Significant Marine Areas”
in the Arctic high seas. Also in March
2014, the European Parliament intro-
duced a joint motion for a resolution
that would include area protection as
well as precautionary measures in the
Arctic high seas.

The Arctic High Seas is the heart of
the Arctic (see Figure). In effect, the sea
floor represents the coastal states look-
ing seaward toward the North Pole from
the perspective of their national inter-
ests. Conversely, the Arctic high seas
involves the entire international com-
munity with rights and duties — in an
inclusive manner — looking coastward
from the North Pole in view of their
common interests.

This juxtaposition of perspectives in
the Arctic Ocean reflects the challenge
that we face as a civilization to balance
national interests and common inter-

ests, promoting cooperation and pre-
venting conflict. Such harmony is neces-
sary to ensure that the Arctic remains
a region of low tension, which is the
precursor for sustainable development
of the high north.

Looking at the Arctic and Earth with
a sense of shared responsibility — we
are in our infancy to resolve issues with
planetary implications. Nearly 30%
of our planet’s surface falls within the
boundaries of nations, reflecting diverse
national interests. The other 70% of the
Earth’s surface exists in areas beyond
national jurisdictions, in international
spaces that humankind has established
in terms of common interests. Building
common interests in the Arctic high seas
— a special area that is unambiguously
beyond national jurisdictions — holds
lessons as well as answers to achieve
balance, harmony and sustainability for
the benefit of all on Earth. O
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