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1. 1FU®IC
1.1 MO IEOBHE] (O EEMEDBEE

TIT - T 7 AEEEN 70— N ALK IR R O 3k
il o 2 Ko B EIBR B SERE o [HEofHE ] (legal
transplant) FE (k. 2000 FEACLIBERE A BB L. i
R 2 GFR2 70y 2B EDAEPD THD
4R IMF H s RE 03 v 71 v a7 714 RH
HE G e O WBEMFEL L TRHEDOET IVIEOEA
A I, ZAEIRGIS % CERSEE EO S5 215
T REMZEBRIIIVEIR SIS N2EDSD 5o

LA LIEB O ERIEOI T, RRISEVWEORO
ByFRBISIZ BT, [EOBM] 1Sy 2 RE
R BEBIESE SV TV AWML H 5. £ 2 Tid,
FEOFEZTRFEOPIERLPIMA A TN TEE
BN [HEoBH] X 2BRICHT L., BlEREE
ROTESLL TV 2o EEEL —FESNDHEAHE
DI E 2, 2O TOEEES LR B
FETHEEEEZEDN, IEROKEZ M S IER LD
A CTEEERFO—IBICEREZFINTE2—HD
Hbo LHHFOBBHIILITLIRI O L) HBRE %L
BHBEA V. BB L, 1, VEER THEICE L
eSO B, ByF R IGEAE CHBI L, FEk
DLW L FAEICE LR, HHHEORETFRM
BRBHIBEDRE TH %o

Afigld, I vy~ —12B81F 5 2012 F L EYEE
TR, TR Lz B T R T, R
ATEC - F1E AN ORE & LY S AR HBIMET 28 U T,
[EoBH] EHABEOHZEHLNIIL, WHED
FEHT R B U D An SRR O B E R O R 2 B 5
MWICT AT EwRAAR DL,

& 2 A THEH LN T Hernando de Soto @ “formal
law-informal law” OEEE% [FEEdk - 1EH L] O
Rl L Cam L7ens® i b 52Tk jus positivum] &
FHREE N ESN D ABETZERL, BOrEL b
BB A L ELERTH LMD, [EEE - 1EHE:]
OREIFRAEZHE L LT B -FBE] o
FEEDHIS L\ & DR %2 21 7225, ARTIEETH
AR BT L, AROBLIEZL 2D [FEEE-
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BEE] 2 ETL200TIE AL, EEEICBITLE
BHEOMED T OEFIZHLZINT TS, EEERSE
PR HEAE S 2 [ ] 13 “formal law” DFEHE
Tho0, ZOFGFEE LT, B ERE, BO0E,
FARE: 7 EE OB S 5 T A TG B 2T [5E
EF] ERTEAE, B NIk [HEoRAE]
AR B SCGEE T VOEA %@L T, BEELY &
CEEEBROEEZBYVBRRLHREAET H720T
Hbo TOTRRILEE, BENZ 7O A2kEDL,
TS NS EIL, BRI OEEED—HE [1H
Bkl OMAIZRO RO EeFE T2 LD H b,
LA LR BERET, —EIIfFEREZ SN BT
T FEIEFE DRI ATEAITE Y % &3 “formalization”
(& B\ [FE5EL] Positivitdt) O 712 AN &S,
T HEEST I ORISE B — SRS RHIEOE AL S
EEWHEF O - FEALZHERE T s 01E T 122
® “formalization” OBIT®, Z ALY ZITN/21E
B, $9EEES (legal positivism) %8 &35 H
O THEXHRE SN2 EMICH 5 [HoRE]
N BT O A %@L T, EROFEEEE
HAER BRI E S BB L Eo Tl 22T [1EH
H Lid [EORBH] OwH B © 8 i fE G & #F
SNBBH L, ROEBTHEINLEDIZDH L HH
HICH SNy —F 2 7 Th b,

FIEEIZ BT 2 EEEOTENIY oo OB T
ELTBS FF—FHATIE M 7= —N— [FE45]
2B 2O - FEM (formal-material) D kS
Ha Ui Lidgb it s, [EREoRAnaEik el
(Die formalen Qualitaten des modernen Rechts) % 5#
Y A EEIRIBTO N Z I T LA L Y = —
IN= A 2 BRI G C FFE A2 18
Nz 7z —N— LR, 2B 2 5E0FTE
Wiz (AT 58 REE - EREO=fFHE] 12X
THIEL, HHEFZRBLZOBA A7 - -
Ve THb% Frowz—N—binEk, M2 TH
SMAONLBD [FEM] (Positivitat) DLEFD &
ATHLELTHMLZZDOIR=Za T A - V=~ YO
EETHo72"s T2 2 —N—HALGRDO K % B B R

wmoE 32k

ELT A= NN=RRAFERERMEER AT LB X
OERITE Y AT 5124 5 [t Verrechtlichng | 12
£ 2 [EFERONMMR L] % /RIEz272°% 4H
De Soto DIfEFET % “formal law” (. 7HTAY ¥ 7«
AL OMHEIZ L 5 HEITH & Ko 72 RINE AR ERIVER
T AL TH Y A6, mARILT 2 B0 ERLT
B BRICEDEEZEOEZIMRATHLERT [EEH
bt Ths, dbideamriid [ERAL - EH-I] o=
MUEBZ T, LA L] EhxziyAns
#EEENZBW T [HEFEEFRONRER L] H3hE
T5ZLOMETH L,

Z 2 CTAR I, formal law-informal law ¢ ] 7 #
2 TSEEE-EBE] ONFEETI&HRE B THI L L
L SEEERICB T S EEEOMESITIER T %,
De Soto & @ “formalization” ®HFEIX. 7 = —/3—
DEH R, 2 F ) BIEIA OB CEL. 72
CAUSHED O =V R EBEBAEO EREIC L 5 RF0
HRz5 2, —R, EEERFORNICET S [5E
E SRR ~OE#ILZRETLE2H0D L) TH
o LD LGHOEEEICBITAMIENF—0 [HD
Bl oBEL, bLAV—T 0w EoEEN
(Positivitat) OEETH ), BHFOEEEERRADE X
Bz ELTERLTVS, £ 0@ EEITS &b LA
Rz 2 X2 A TB Y, 220k
EPAT L T2 DB L & AR T B FERHIE S H k)
EAxA L. Bhke L T—o0hEin 50 % FEEEAE
FEHELTE /. FMENF—I2X 2 EOBH] I3,
B OEBFEERPEZR L2 LE LoOREFL TR
A - FEEO®RK L, v —N—FEHEARYOX T
fl Y 72 “formalization” 12 & > T FIEEMTIIT
LU, WICH BT 228 M2 07z [Efe] 12
LoTELERAL, FEEKROEMBR IO LA LRL
e TEL (M1 OS],

Kk, NEoRM] oMk cHF sz oo
DB DLPEROEEED, B LI EETMROR
WIZ [EEE] o TR EE ), Btk [4
TSR O IR R AL ] (2005 2 BLGR I BIG & R
5o
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ek [ DB | Jerefl [ DR | IR LN
FEERR o B R Q- ROEITS
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‘ Sl \ i
At e L )
K1 [FEOBE] (CLIEEN [EEHEOER] ERAX

(Hpr - 83812 & 88

1.2 EBEZOETH—HERMZE - JO0—-/NILiEkeE
DXl
B%E FF—12& 5T, BB (customary law) &

et Rk o # #) (indigenous people’s rights) = 4
HHEF) (group rights) % & x| & b
law” O—A 7TV —=Th ), BERFICHLES 245
SEMER
i (2 L CRAMICIE formal law ~O—J6H) 7 L)
OMREMEBMN T OENTVE S L2LSH, BEE
EIFIN D HAHEOL L La—EX, O TOE
EETH 5720 T ORMIT 19 PALICH Y | Al R Hh s
IZ &0 AR 2 A informal law O HIAZIZIBVR & 72 BE
FOEEFRFOFKRELEZ DN L, BB Tk
P EZ 0 MmBBITH ), 4 7% B8RRI &/
N QAY
TR AL LLRT D F KT A e IR S b 2 &
CEEEE LTCoRE Y & Eo - NE, MRk
X% [FEEMEOEE] PENTEOERE T &R
Dol 2N RRAD S5 2 LD b, TOEE
ARERBIZ LT L —KUH T SN hole/zb b E
ZHNb, TNIE—ERETE TEEAFOEEDL %I
Loob Rk (REo ki, F 720k oghE
A F #8722 & O formalization) % # @, 5
BT 2 oL S N7z 525 3 O M AL WOR H R DR
Wz 3§ B L, WEN Y — AT v 7 TH-
Poo REZEATIIEHRA L (A FAYT) T
& &7 v FARE 1838 FEREMO—FBH 2 TH T,
1854 4E 71 (Regeringstreglement) 75 $=1%, B R

“informal

44 A (direct social intervention) & L T

BHFTIZ BT, RIE - IEFROBFEHNZE S dadi Pl T 5
EROFHM D - HIE - BB 2@ %L 0L

rEF L. 4 Y Ay 7THEBEY (Adatrecht) DO
FEF T4 %\ Van Vollenhoven 13 2 D4 cF 554 B
VEBBEEERIIRE bmALE s 2 ki

BWEERLAA, Lo LaEBE I LEE SO M
b B L. L2WISRFEE A oML
VH RO — T A SRS 7z s 1870 4F f2 i
B 2tEEEESEOVICZOWITTA ), Ik
Van Vollenhoven [Z1&% 1y - # Rk 2 EIR W IRHED b

JEL DD EZITILD A, BHIEIIIER o R
Mo MR E &l U7 E AR EFRMAI IS EZ B [5E
YEDZE% | TdH o 72" Van Vollenhoven (&, Biio
BEAF AR % — WIS SCHE Adatrecht & 7 AF VD

WKIFO 2 Hbh 32 LI2h D, ZOFEENERE = A
Ll VEEEATAHEREF DR AIZH LTSS L 72 EmR
TlE, BN Z [EEEOESR] OomhETho7zL
VR By 2272 LIRIRE OEE OB A 30 4
LRLYEN DY TOMIZE T V8 - T4 T VR
DERDOHL ST, A ¥ FA YT &I BAEERF O
MEEZRO,E, SHICEL ZOEBLE L TOFH
Bk L 72 Mo

4 Y KA ¥ 712B1F % Van Vollenhoven & [l 12
Furnivall (1948) 333 IV HIRICBIT 2 1BEEHED
LB RE LV H &R TS 5o 55— RIS O T
F 1) 5 EH Maingy (1825-33) X ¥V~ DEEE %
WA LEHBE L L COXFEM 2L 7225, K
) BiF 7o, EESIRE OREIL, EV R EEED
R E 2 & LoD b R OB ER LIS
IS U CTERT HFRMEBERT TH D Z L 2B L 2
o7zl dH 5 & Furnivall (39 (ibid p30-1)o 72
L eV EREHIRNFORFEER TH 5 Ft
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#<% v (Dhammathat). F#EYH% v (Yazathat).
FEHEIEY ¥ v v (Hpyathton). F 72 HIH1EMR
e (1629-48 4 M 12 i % X L7z Mahayazathat ) @
WSCHEE A L7225, b iddh < TS oitk
HITH ), EVTIIBIT2EHAORE T LELHOE
BEEARRTLIAETH o725 HFMROETH IS L
TN A & 2T 4 COV < i o Rl L ERE
BHOZ—RIEFET, 1872 FMAFIEREE (Judicial
Commissioner) (ZfE4y & 4172 Jardine (&, A > N
GEE T £ u — RS 2 000H) o4m#E A
Yo 7203, 7272 LRIEE - AHBUE O EE IZHE
R L7z % 1898 4 Burma Laws Act (¥ V< id4rid)
13 4id, FWe: - MBI BT 2 R - SHMIEE R
HEBRWCTENYEOEMEZET 2 L EF L. [EER
DERNTEMEI N/, 2D Z & % Furnivall (1948, p.31)
1Z “For Burmese custom Mr. Maingy substituted the
rule of law” (BN~ EEAPEED [HEOZR] IZE X
Bz ohzz) ERILTVDH, LoLrhsRIL
P20 BV HEEEE [ ofIZETa [1EE ]
(custom) &> Tw5,

Van Vollenhoven %> Furnivall ® & 9 (23 #h ik oo B
R LTHBECIRAETT b, BIHOEZEERET —
HIZHEE Y (adat, custom) &0 5 L. informal
law & L COMBEIZI AT 5, LA LEEEE LT
O NI, KN - A0 B OFBEEEE O A
%5 $ ., FEFIEEIO R EE 2 2§ R0 2R
DHEAEL 720 WEEZR DT 0V, MERHSRIC L 2
BEAF DR O 5 2 AR L, BE AR IEE o TR
(HIRRE WIAATS) OFE{ZTHET T =T 25
DRRAEFLIZLEZOND,

RIS & o THMS e [ERE] 0T~ v
T LA Ly 4H. SRR R 2 R A E RSB AL
L2o2d 5 LIRIZB VT, Y TRHFHEE RO T
%, B FEENZETOrOTOEETIL, HEH
MR MEBREE LT L. AH HE N —o [
DRHE] &) TEHO [FEEW] OEFICHE G0,
BHBLL T2,

wmoE 32k

1.3 ARBOKRTIHR—I v v — 2012 FLHEN
BDIFE

BEDRRET LI v v —THEsETcld, R
DEHZEECNEFEIL L o THRIEZ BE SN
AR O FEEED. N4 OFEE#O % CTHHE L.
SHBECERSN TV S, R IMF G X 5
DAL X, o EE LK 2008 4T TRE
LAtz I v =12 bFhxmit 7z, £k
M7 a—=NVRIBEHED BT L. A& DFERFIZEZZ 5
N7AL B & OTHEA B L, RO L B "
B BEND B 5o WHREATD [F73F 2 AT 13
& L E O P BRI IR 2 A D —Do T
BHHE, 70— SV ISR O FE L R ARSI
HE LD 5N L FE T, [EOXR ] R L %
Wl [BURIRE - 6% TR L HI A2
b 2ERPGETE RV, M2IRTEHIICI v
= ClE, PSR [REEARSE T L AT —
7 ] (Framework for Economic and Social Reforms:
FESR) % %\J 72 EUCE DAL L 72825 20 4F &
HUC, [HoXE] fFEwEmicm L7z, L
LRI, BRI - %] IR 1B L L
TWbo Alahh) LiEkes (2012 45 Rk - 2012
R - A PE) (3 2 ORI RIIA L .
SHERAE D 7250 O R HENLIZ 2> CHUY 2380 & 7z
A, TR E R D - BU - EAD T3 4 & A
WY 5 RRO MM F VRS TNz 2015 FHEET
BRIL72T7 7 vy - A— - F— B T HIFTE O fi7
Per g & LT 2016 4F TEIR A HBOE ] (National
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Land Use Policy) % R, 1T E45 8 12 1 b U4 i
#P R B4 (Standing Committee for Scrutinizing of
Confiscated Farmland and Other Land) %##%#& L. 5
1O UWHIHEZE (T TRALE I T S
7z %%

BEIREZELELT, INLEROFERNEL I
REFLOWF TH o720 HERLR LR D 1876 4F
T AL (156 ~ 17 5c) (3B & MR e R L T
VbW d b — Ly ARBRHIE LR L7245, Moz
%o 1953 4E M EFLFIE I 2 BE L, LR
THOEHE LT HbRERIE 2 EE Lz, L L3k
[R5 D 1894 4 - HIPUH 13 A7t L 720 T EIZR I
IR L CER AW L EBR~OREEZ K CRRIE
B - AW OBRERO LN, HFRE L,
BROTFEOBM % 21 72 2012 4 B #1: (6 ~ 8 50) 14
W EME L COBRREZEHE L7z, 7T, K%
FLO R % e dEd & L CEIA LT 5 EERRGRAA DT
HHEPIFERIL, 198847 — 77 —HOBRIZL - T
PG L 2012 ARARP R el - AL A PRI K o C
b s rze LS o TERITENRBLORR Z
AR E &) RIS, EBETIE R Vv, Ty g B
LR X OFLB SO & B FEAE TR B T 5
PE), BRAEHFESINLZVIEZTTH 5,

L2 LHEOK GBI, BIE RN 2 HHHE %
o TWde £ 2 TIRVD% 5 R AN S ik D & B
HEZLZTHB00, B I LMEE2 L2 E LT
Who AETIEZOMFEZ HIWE LT T2, TIx
=W EGE OREHR R  BEB L, 3. T kR
R, HATBOHELE, HEREZRIOH S 2 S
DIREOMEEZR L, 4 THY A VN HIE R E
FHLEB O MIIAHEF 2 E§ 50 5. 13RFETH 5,

2. vV —BROENE O CBEFIEBEH
2.1 ENTEEHRN  HEMEESR - /N -1 >
HC & B EERRE
RERHALLIRT O 3 v &~ — I BOCR & L Ciii
F<8 ., FEYFS v, HBIEY v v b v OBk
REBLAEBLL, TNSIEML T, FRIFIEROH

B B5ET 5 ERETLVbITARETERD LI T
HotzbEnz P LHFESHEEORBTHY, H
ALK D [R—=3x—=51 | (bo-bwa-paing-myae)
EMESNDRIEMEMEDSPEE L, Rkt boTL
TLRELZ BV ZBETH 2% TNy
YEPHIB2FICHRBEINI XTI YRS v O
55 8 BIIMEMERLE C . b A MERITEE M myae-thay
&R RHMEE M myae-shin |25 L SKHUERD [R—
IN=SA VHL] EETETH D BEIIE, Mk, B
AH, 10 FE O EEPER, BAEH., ZAOR ML %
F2 (F15), fREREHREOL L THNITHD
A DR R & 72 2 Mt - 56H - 10 E R ORERIEIK
L HEHRETIC X BB Y~ — Vv (da-ma-u-cha)
RIS, EVvEob & TIREENHERICE X T,
B # Z HETE D 72 0 1B & DR 5 A B LS
LD [R= N VM| 1T LI EHPVETH D,
[R—= =% V1] BREOHREE 5T S, <X
FL <y TE (15 16, 364) 129 [HHb5E
H | (Mae-young-cha-chin) ®FE I N D EHRME%
PES FEIEHRTH D, BICh7z o THEDITEEX [
IELERMEZITHT A, COX ) ITHTERY <Y v
OEENL, EFEICEIoTHHEZ LDTERVIERD
BFRE2HLT 200 LT, wWhid [FEoXRL] @
BETHo7/zo BEMWMOENERETH S [KR—11—
A ] ORI, F 72 O TEAANT T O Rk
WA D B myae-shin 6 AR R T 2 AT 5[5
DIRL] DEFHETH - 72

2.2 HEEBAEACSDZIEEHEDNDER  £EFREDE
¥S

L2 LS ER R, = IR HAS & & b
(CHEEEARITE ) B2 5Nz, 1885 4E ¥V < 1L 35
A2 RUITVHNZPRE SN, EEIE 1 —DK
XALERRES NS [ > FEM] O#HTIZA-7z, K
LHER < v 2iho LT ABEAEOE VT EIL, §C
121878 IR FIER B IS L 72 Jardin © b & T
ZHRDMEIE LT 725 BER 0 1898 4F b~ 4 (13
%) DRIED - kDAt o e v~ o H &2 T
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ZL2OT, LHESHTO EVEADOR—/N—3
A e e T 5 LR A L, [EEED
BE] RELT,

Tbb 1876 F£F )L~ M - FBLEE, 1889 4
Fe v M - FBCHAL 1899 4T ¥V ~ M AT +
B F 2 (A4 v Fikdi] o—3T 1882 4/ R I 4.
1894 4F - HUAT I, 1909 AF B RLiE M ATHEAT S iz 2
D) BTN~ M - MBI HT 7212 "Landholder’s
Right” & #5392 FIEMEO 8 N FEME O B RLHIEE & Bl 3%
THIETH WHOMMTHL [HR—/N—r31 ¥ i ]
DHEERTET D L L L2, kBB 5 GHHEE
Y= — T X RGO myae-shin IR OFEHEFIHY [ K —
=X U] SRS AR b &S, RV
XTIk R~ - FBHAIDS, FERGES S 1
FLv) BHCBRRIIE A TR=N=231 Y H#] D7
FEERD P ZONFEER B LSRR 72% D [R—
IN=SA ] A F TR E AL (wasteland
management) D HRE 7o 72 % HHERMEIFIZH -
72 1. S. Furnivall iZ ¥ V< HAIOF 6 X 5 AT
BABEE, KACEFRMOIERE TH - - 5£%E L
MR, F 7B TIEO IR O 720 ORBHETT )
AL BN % £ 2 AT GRS & o O & Wie S .
EALEEICtS - & LT RO SRE % B
Twb 7,

% BRESTRCANEA L 72 FIEREE S, Ry 3
W Be (Privy Council) 12X A& EFRICIRT 2 8
FIRERICTH Y P BRI A O B O T AR

LR o7z,

2.3 MIABROETESL: HEHEEDEFE. BRK
HA~

I v Y —OFEHIT R Hla Aung (2008, p96) 13,
MRMBFEOTFRE L LT, EIIEADETNEETH
% [ B e | o B & AR U AR N 2 58 00 B E MR
BERLAAZZ L, EEEETH D LI [EH ]
DEGERbIAALZZ L, FIEHBREZEILLZZ
&L HHEREOE MO RENIELZ TELZZ L
GFREm L. TS ORI R OB 0 FRE

wmoE 32k

Tholzbd bo 1953 FHilE D LM E AL (Land
Nationalization Act) &, RFMW 2 HEAKHA L T2
FHEMEZ PRZICHER. (65 1IH 75 1TH), TD5EHE -
B - AR LB T2 T 114 13)., [
WHE | AL T B R ER OGO E
B -7z,

L2 LIHBRE O EUREHE O 720 121&, 5 E D
G2 CTld e < HERHEFIS/ME - 2 LB RE
NEHETE L 72 % K O RRIET 2 O EEROMALIZT]
ERTTHHFESEPLETH o7z, Lo LA
. RHIRA 2 =) 2 7 OB oAl K EE A R
v RN o 2 2T 1970 FRD R 1 VA
FRIEITFOMBCE M T L7 £, PratE - MEHE
EHICHEFMH T E WY oM O R, 1953
A EACEO MR M ERIL, [R—/N—31 v ]
NOFARBYGE O &I, Rz LT 5
IMEDOHALIZIE D . & L A IR R PRI R 52
I3 72 landholder’s right (238 GREIEZ BRITIE) 34
M TH o720

2.4 2012 FEMAWE @ IHUREMEBCR

1988 LD EFE 7 — 7% — Bk % 224812, —in L CH
Rtk A HFF#4 SLORC (1997 48 & V) E R FAI5E
JRT# S SDPC) AW E B AT S BOR 2 85245 L, 3%
ERERD A ¥ FERLFREREOHEEZ T E— VL
7oo LHIEEAECHEEO E IV~ LM - FBEHNC
BT B FE 2 BT S 1991 45 e dE b A B4R
GERBAL, LHLEY,

512 2008 4EHr #& T T o 2012 4F O
THGEENLOHEAE T d o 720 2012 4F LRI LFRIE T BE
ENMENETS B [BHEME] (loar paing kwin) %
L L (445). BROAZ S TIFEHER & M)
Tl LTREO 84%). TokH - BF - L4
fREEL 72 (94 8b)s F 72 2012 4ETnMEHARRI M - L7
B PR IR D B AL - BEIRE IR L, S
TR HEA O [ %GR 72

Z 2T 2012 A HEESCE DR A L7z [HHMERE] 13,
b 13 R 1953 4 b M EA ALk MR L 72 5 1 e e
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WREHEC, [LEAHOb & T B¥EEER LD
72OVERIED SERDPG- 2 5 HHERFT ] (34 (d)
&3 EA M NEMECEE L, 3 R R AL o
landholder’s right % #iffh & & 5%,

DED X ITIRIEORE WFEEEDEED 70T,
THATEIH AR E OfBEEEO S 2BV ESE
ZHN5, THEDED DITECHMT O [IED 212,
FHEBREOAMA R W &0 5 % TEIRF RS
RIZZOHFREIZRSN TV,

&=

3. BRETHORBEHOTR —FHHFAEH S
T OF A RS S HINT, 5513 2023
FARDS 6 A, — MR 120 it~ R i & 1
DAL L OEWITHEH LTS Yy TREA
% - THAIRGEN RN E 4 44, F IS ORI
ZHE L TRERZ AT SRR 840 % iyl
MY PEEFEM L 720 7272 L 20204E2H1HZ —
78 — DD IEFHENN 2 HAD S OBHE
BRI A I ZRF S U9, BRZERiBhE oM A >~ 7 1 >~
FRTOE”AFRD S N7z P IRz T h iz
L 2 RASHAT T ) A3 AL - L3bD 2
ZF0o0H B ETELTD4EHICK> 72 LY LT
TIIAHE~ > & L — BT - Sl 0w
2255457 (Tada U) o>y 7, BOGHED
FE$ 4o x vil=x» ¥ ax (Nyaungshwe) %
TrY T, FRTELMTTIEEAY Y T UigIr s
A b vl th e = v 7 7 o=y v 2R
>~ (Nyaungdon) %™ v v 7, BXUEEESRDE
BAZITLNT—HH =+ L ¥E > (Nyaunglebin)
Yy T ThHDH, 4t E b NOHBIX 15 ~ 20
TN WIS O 7 ~ 8 E & RIEDE D B BAS #AT T
H BN LEORFEIZHEC WA OZA I ) 2
2d 5 M AREOITEIEE Y A (ak 32/ 1-d)
W EAUE, EREEECETOMEESH Y, K3 TR
FTEHOCHMERE I TadaUs 7 vy 7 (R ¥ L —
HJ7) 7%, Nyaungshwe ¥ 7> v 7 (v Vi) 8
4], Nyaungdon ¥ 7 > ¥ v 7 (¥ 751 #i)7) 95,
Nyaunglebin ¥ 7 > ¥ v 7 ONT—H#177) 6 I TH > 72,

AL TZEALDREIE D FHEAIE, M4 TRT LD
|2 Nyaunglebin ¥ 7 > v 7 ONIT—H#175) Tlx 7%
WK ATWNDS,
100
80
60
40
20

3 AMEBOBERE (B %)
(HT = ATECOR S 0D F4E ok 32/ 1-d)

80
60
40
20
0
> & & 5
&%b %&\%%Q Q&«\Q"b @}@}%o

4 AMIBOREEICHDFEEE (B %)
(T« AR 0 R R & Y 3RAr B9 1-11)

3.1 RROEERA-IBENWEEEIYRE

2023 4F 4 705 6 A\ BRZERIBIEIZ & 2 FRIRERIE
ED JRAS T Yy TITBWTH 30 A, &
A1 120 A7 IR LRSS R S Y A% FEHE L 72o ok
FHFORPUL, K5V vy TR T A EEE
R T, BN EO SN E - RREME, 598
FEEAMT O & 20 5T CERML 72 P L b
RERIFE LIRS RIBEMETIIEIZ 4~ 6 BAEEDOK
RIED L% 5 55, A Nyaunglebin 4 77 >~
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Grassroots Democracy of Normative Contests against the
“Legal Transplant’:
A Survey of Farmland Dispute Resolution in Myanmar

KANEKO Yuka™'
Ye Naing Lin **

Abstract

This paper puts a focus on farmland disputes in Myanmar triggered by the 2012 land law reform
as a result of legal assistance by the international donor agencies, to identify the nature of customary
law asserted in such disputes and the attitudes of mediators in realizing normative modification to the
formal law. The method of analysis includes the interview surveys targeting ordinary farmers and the
government officials in charge of land administration, as well as the mediators in the grass roots dispute
resolution in four townships, combined by the case analysis.

One of the remarkable findings from the interviews with 120 farmers in four targeted areas was
that an overwhelming majority of farmers showed a strong belief that they succeed the traditional
absolute right to ancestry land Bobwapaingmyae. However, the authors’ interview with 8 officers in charge
of land administration identified a common understanding that Bobwapaingmyae is a mere customary right
which is absorbed in the registered “cultivation right”. To fill such a perception gap between the farmers
and the administration, the authors’ interviews with 8 village mediators identified that they consider the
traditional Bobwapaingmyae and the “cultivation right” under the written law exist separately, and that
farmers often intentionally hold both rights cumulatively to increase the land security.

While this legal postulate of village mediators is workable for the internal disputes within the village
sphere, once a farmer separates his “cultivation right” from Bobwapaingmyae and places it in the market
through the sales or mortgage, the disputes must be handled in the formal dispute resolution systems
where the legal positivism may govern. From the analysis of typical cases heard at the Kayin State-level
Standing Committee for Scrutinizing Confiscated Farmland during 2016-2020, the authors found that the
Committee tends to affirm the claims of Bobwapaingmyae holders even when they lack the registration of
formal “cultivation right”, as far as the “actual cultivation” is proven. To the reverse, absentee parties
are not recognized even though they claim their ancestry Bobwapaingmyae.

Thus the legal postulate of administrative dispute resolution forums is found to be the protection of
farming household’s livelihood, by utilizing the formal law’s requirement of “actual cultivation” as a nodal

point, which corresponds to the fundamental norm rooted in the society across the generations.
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