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A Review of Economic Law Reforms in
a Decade of Asian Crisis: Outcomes of
IMF-World Bank Conditionalities

KANEKO Yuka*

Abstract

The 10-year anniversary of the 1997 Asian crisis renewed debate in academic
circles over the validity of the post-crisis reform prescriptions offered by the
International Monetary Fund (IMF) and the World Bank. Though these debates
were led largely by economists, lawyers should have been more involved in as-
sessing the results of conditionalities, many of which called for legal reforms, es-
pecially the restructuring of the corporate and financial sectors. Besides, more
attentions should have been paid to the model laws which were positively pro-
moted by the IMF/World Bank in parallel with the conditionalities on such
major economic law areas as insolvency law, secured transaction, competition law
and corporate governance.

This article first tries to identify a shift of policy stance of coditionalities and
model laws: from rigorous liberalist reform to a deregulation or laissez-faire. The
insolvency law models prepared by donor agencies is identified as a simple photo-
copy of the U.S. Federal Bankruptcy Code’s Chapter 11 with its notorious debtor-
friendly approach guaranteeing the interests of existing managers and new
money providers at the expense of creditors' rights, which could be extremely
harmful for a long-term legal infrastructure in Asian economies based largely on
the indirect financing; Corporate governance model i1s also found as a copy of
U.S. standard such as hostile takeovers, independent directors and shareholders
derivative suits, together with fundamental limitations contained in the model as
a result of deregulation; Competition law models also reflect the recent deregula-

tion trend making much of wide safe harbors and discretionary rooms of

* Professor, Graduate School of International Cooperation Studies, Kobe University.
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exceptions based on the Chicago School-style definition of “efficiency.”

Next, the article reviews post-crisis legal reforms in Thailand, Indonesia, and
Korea, in response to such conditionalities. Thailand provided the most faithful
response to the deregulation policy of the model laws, using the discretionary
frameworks as new tools for maintaining interventionist policies. In contrast,
Indonesia rejected the simple transplantation of forced models in insolvency law
and corporate governance, ended up with partial or delayed amendments within
the existing legal regime. Nevertheless, its efforts to enact and implement the
competition law through an independent institutional mechanism seemed to re-
flect the country's basic pro-reformist stance in pursuit of a shift from a con-
trolled to a market-led economy within its own initiative. Korea, instead of
merely copying or rejecting the model laws, improved upon them so that they
embodied the liberal aims envisioned before the deregulation trend distorted the
original legal designs.

An 1mplication 1s that the deregulation-oriented design of model laws can,
when faithfully applied, often result in a compromise with the interventionist
policy goals of recipient countries. Even if discretionary legal designs were origi-
nally intended to ensure the autonomy of investors, they can easily be turned
into tools of arbitrary governmental intervention. It is ironic that such neo-
liberalist legal designs were the very choice of critics against Washington consen-
sus such as J. Stiglitz who called for more state roles in the post-crisis context.
An implied picture is a dying liberalist legal reform pressed by the conspiracy of
the new-liberalists' deregulation-oriented models and the reviving interventionism

in the name of “post Washington consensus”.



