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1. U

Br—T27 7« 7 EBKERHR LT,
B — TEHBT UL BAN | i, 19934 5
A2sHOEEEELZERERES UT, &
fRE) PeiEs2r X RN AN, TR
Hprid, 19914, Q-T2 55 1 74t
SEFIEIIME OT. Bx—) OFEE
TRSN-RERE, B, BE&. EBREL
OEBNEEDER L ERTEICEEEZET
LEANEBELIDIIRTONIZDDTH S,
Z DFHFTIEEFES 7 ROMHEEO—
RELTRLENTEY, ZORIBROS
EMICEER D e Wb TR | 20004
9 ARBE. B—FHHEA 16813 L T,
T 7: ERBHEH 4 BT L TERERAE

A H KA e E B IR FE Rk

Journal of International Cooperation Studies Vol.8, No.3

1 International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of
International Humanitarian Law committed in
the Territory of the former Yugoslavia since
1991 (hereinafter, ICTY).

2 UN Doc. S/RES/827 (1993), 25 May 1993.
LB, TORFEIEF-HTHERRIATV S,
UN Doc. S/PV. 3217, 25 May 1993, p. 6.

3 Zomio&, [Hx— IHHAT LRI
W, ¥V FREOEERICET A IRET,
TR L 5 EFH A ORI EEEEFE
FIES(RBEOERLERT 20T
HWZ k2872, Prosecutor v. Dusko Tadic,
Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction (hereinafter, Decision on
Jurisdiction), IT-94-1-AR72, 2 October 1995,
esp. paras. 32-40, in 35 ILM 32-74 (1996). %
B, BHFTOBR &P L1993 2H 220D
IR PERR08 1T » THYATICBE T B #hEE
iRt L -EEERRREIE, B ERH
D2ODBENS ., T ORPF L EEEEET
BIEITVWTERITHLIIBEL T,
Report of the Secretary-General Pursuant to
Paragraph 2 of Security Council 808 (1993)
(hereinafter, Report), UN Doc. S/25704, 3 May
1993, paras. 18-30.
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iz TLTEDY |
ERTETWS
B2 — TERAPT P ERNIEEE L ITE
TA72H12id, [ — THEOEBRNIEE
TAEPLIIFNRUNOEICRT L 2EENE
L, BHFORERTHEN-F (+F
V) ICEWEBTLENHB® , LhL,
BHPTIE, FAIEEEMAEL - Cuiwnio,
B AR L FHA~OBREICOWTIRE
ELUBOMNE2BILENH B . TiH, &
ElidIH2— TEHF~OWEADBEIZE L
TEDL) LENBEE*H-TWAOTHAS
I e T, RESTOMEXEL L THRR
Sh7-HART #2040, HEZERAELE
FATB OB L SREIH LT cBhT
v — LB HIEBEEDHE (1
H) ., BAWLREGICE L TE—FRHE
BT 2BEPEF LI BHLHEEC
Ry (28, MEIE, CoBBEFUIS
FOMBEEL LT, "TAOEH 3L,
& TEBEBH A~ OB EAOFEIB%

BEIZFOETERA

4 ICTY, ‘ICTY Key Figures (hereinafter, Key
Figures),” 25 September 2000, at
[http://www.un.org/icty/glance/keyfig-e.htm].

5 BETERL-EEEHERREIREERNO
T REME % % L7z Report, para. 101. %2 B,
B2 R4 () B,

szmMWHXBﬁE‘ﬁﬂ%ﬁ%m%%ﬁt
TV A HEHEAOEIE, BHFHAHEFL T
Vw5674 (BHAIS3IZED CHBRFORSE A,
THE, BREEZZAERLCREFTIUY
TiFehzExkR{) 09 538z RIS
WEANE &) & %o T b Key Figures; ICTY,
‘Detainees and Former Detainees (hereinafter,
Detainees),” 25 September 2000, at
[http://www.un.org/icty/glance/detainees-e.htm]

7 Statute of the International Tribunal, UN
Doc. S/RES/827 (1993), Annex.

£ HeB E3IT

(the surrender or the transfer, le transfert ou
PEBERHICREL TS
((d) (e))o ZOEBIEBRUGHFORML - 3
TFRICOV T, FAEBISHIC L ) BHRT
DEHEHTIR L 72 TR ORI T 58
Al (LT, RPE)® Mz #lE% B
o LT, RBRQTDEXINT T T 7 413,
FTRTOEIN LT T2 oR#ER CERSF
FTAR 1266 - TEIRBHT R 2 OB I2+
SHNTHI L, Lizoto T, AHBE29%
DTN > THE—FRAEH T 5 5 38

la traduction) |

ANGS

8 HMBORE Wbz SN A EMERT
(k) o) R & REIRGEEHEBN (Y
By A A —71&, =0 "5, & T#%,
EWIIHEBIZODWTRD X S ICHIIL T3,
FFI(I“J . BEAPENEO T CERYUE
BB s TB Y, BUFPER Y
}%' W LR RO EL BHE T2 LEF S
VIR 48, A, Tk, 1k, EAPK
HIFr OREFRE I TIN5
FEBL. CoOBE, BERABICLLHEAN
OGN IR OWEL AL SRS,
Virginia Morris and Michael P. Scharf, An
Insider’s Guide to the International Criminal
Tribunal for the Former Yugoslavia (hereinafter,
Insider’s Guide), Vol. 1, Transnational Publishers,
1995, note 555 at 207. ATz, JEIEAF]
% (extradition) ; # &M E LR UHELD
RELEZ T 5720, HHI~OBEEAD T5]
oL TRE OWFICHLT THE Lu
IRREEHwAEZ & L:T%o B, PHEREEE
fDIFﬂﬁU%ﬂ& DEEHTIE, FIFEHRED
& (transfer of proceedlngs in criminal matters,
transmission des procédures répressives)% 7
# @ F 7% (transfer of sentenced persons,
transférement des personnes condamnées) & \»
AMEEHEFHVONLTWL ZE 2L
THL FTE TEEMEoFE)m; BKITE,
19794, 263E LAME, [ TRIEE] Lo EERAL,
B, 19904, T9H DARZE,

9 Rules of Procedure and Evidence of the
International Tribunal, IT/32/REV. 18 (adopted
11 February 1994) (as amended 14 July
2000), at
[http://www.un.org/icty/basic/rpe/IT32_ rev18.htm].
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EHRLI T #BE2ED. T NTOHE
B DORERVEHRBELEET L 70 SE
HHWAHIEEY HEDOEMNENTTE ST
Eh | BHEOTTWD, ZORH#27IE, E
EEEE 7 HOBHBEO—RE L TIRIRS
NTHBDT, FHF~OHREANDBAEE
 BEEBFCESVTTRToOMBE%
BRI 510, fEo T, EREMBEIL,
fDFEMHLORBLERAL LTI0EEY R
npztiExcayt | £ 0B
AT ESMLT 28 e LCHEOREN

ERBHTAI LN TEAR Y, OTH B2

PLED &S 2Rz Xy, SEEEH
FHCEANEBETLHEBE L B> TV AD,
ZOFRBIZE L TIIHE4 LENRE RS Y
D%, T, BHERAOWEAOBRKIZ, H
REORFANGEL R 2ENBEEZF T 5
EERDNLY, BERBICEDLHILELZD
PEVHHEETH L, FlziE, HEFHE295I1C
EOCHEABERG LILFEAFEE LD
B4 25 1ESRME (BUAIEARS [HEORR, BE
EASIEDQRRIZ E) L ofRiEED LI 12
RBEDPEVSBENED L, T2, WEAD

10 BL., FHFAME L D& AoV TR
T 5RO B R e e, EEETEICHED
<ﬁﬂﬁ%ttfwmﬁ%%%7%ﬁ%0ib
RBSERETIIEED HERR % F O HiBhE
B *‘“%3“% ENTELDPEI M) IZDNT
it 2 H B, See Kenneth S. Gallant,
‘Securing the Presence of Defendants before the
International Criminal Tribunal for the Former
Yugoslavia: Breaking with Extradition, 5
Criminal Law Forum 565 (1994); M Cherif
Bassiouni, International Exiradition (3rd ed.),
Oceana Publications, 1996, 363-365.

11 [EESE & BT 81035%,

12 196947 4 — » FAGESNHE275,

Bk, SR, ANORWBROWEBEEMES 720
FEDOND HAARHICE T 2 BEEFR L O
BRIZBWTHLMEERD S %, 2% 0, IH
- THHFANOWEENOB L ET 5 HH
. BEANTBETLEOER EER UHE
ATH2 N0\ L DBIBRTER 2 EHEE
ERETADTH B,

o T ARk, B — THRHFT~OHE
ANOBECHET 3 ERORBONE LA L.
FOMBEAZEHETAZL2ENETSE
AR, 9. BES2950 TEPEE L
Crdr, OB LA BT BRI A % S5
L7:t%, HERURPEDEEARIZBIT 24
HEABERS L ENEE OBRICET bR
RREHEY L, ORI, KEOEANE, FIZEAN
ERELIEDTNT T B IS NS % R
FTAHILILLD, FBRRURPELDER O
BLENELORENFELERK I L LY
2 ZOFEIR o - BERERICOVWTE
By5, £/, RELOMERZTTRL,
BEABERELOERRTIZOWT IR,
BRI, BWwiCBW T, [Ha— THRHFI~D
BEANBREE I AMENZENT 5,

13 8. BROBHEABERLEICHEEL T,
EEEEETEICESVWTRZ = 7ERNICER
T B ALK RATBE (NATO) BOBEA D
@ BRBEBOBEN U F 0BRSS
BLib )z, ZOMBEIZOWTIZPIEE
MICHET SN A2LELNH Y, RETREHL R
Wy, See e.g. John R.W. Jones, ‘The Implication
of the Peace Agreement for the International
Criminal Tribunal, 7 EJIL 226-244 (1996);
Paola Gaeta, ‘Is NATO Authorized or Obliged
to Arrest Persons Indicted by the International
Criminal Tribunal for the Former Yugoslavia?,
9 EJIL 174-181 (1998).
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LB, BEAOBEREICED B FHEHEL,
Ha — TR & RIRRICZREIGRICE DN
THRIL SN2V T v SEBERSEFHT OUT.
VT Y FEAFN MY CowTHREI Y I B,
AL, HEAOBRICETIERORE Y
BET 5 L CUEIOBEL EbNABE
WV Y SBHBTOBEFICOERT A, &
a2 B L TOMENG L LCidiHa — T5kY
FTiZRES %,

2. T - FHERRY (RPE) ICHT2H
EABREEY

(1) RIEFEVRD "EHEH RV H
H1 OWHEERD

BAEFE205% 2 HiT, TFEENS, B—FRY
ERAEM T A BB ER X 3454 (any request
for assistance or an order) IZXF L AL IZBIE
THIERLNES ) EBET S, 22T,
TRBVERE, & Tae, v 2 00N
HwbhTwaas, Zhs0REOERITH
BIZSN TRV, ZORITDWTE, §29
2 EBAEDOMDLEI &L OMISEILRIZ OV
THRET A LENDH D, F29REFICHET
5 EBbNBEIIL, 1B — TEFFT OFER

14 International Criminal Tribunal for the
Prosecution of Persons Responsible for
Genocide and Other Serious Violations of
International Humanitarian Law Committed in
the Territory of Rwanda and Rwandan citizens
responsible for genocide and other such
violations committed in the territory of
neighbouring States, between 1 January 1994
and 31 December 1994. Z O FHIATIL, 1994
FEILASH DR MIMMRERISSIC L WL S N7z,
UN Doc. S/RES/955 (1994), 8 November 1994.

Fek E3F

MBS 556 9%, REEOEEHEICHTS
5185, BIHRZOMBOGS T 55619%
THhb,

T, FoLIE, BEE2FLVLES &
PHRET D HHAFTOERILE (1949F V2
P VRN A ERERITE, B
ER-EER, £HEKRE. ABIIYT S
8 zowT, [Ba—IEHF7ET TR CE
NEHFTOEBRELE T LI LEEDL N
(18P | MBEHFOEEEIEST 25
&, B — IEHETE TERSHPTCT L,
FROVDPLEBERBECBVTYH, ZoHE
UV EBR B BT O Tt B UREALZ BE 3 5 HRI
2o T, ERBHOERICRT 52 L %
ERICERET A Z LT E 5 (may formally
request); EHETSH (23, RPEIZ X 5
L. REEE, W oETOEEITH
EFERICEL TRD 3 20E&BEOVTRALH
BTRIIEDLLEEZLHE. BHERHIM
LC. ENEHFT AL — TEH T O i

15 FlziE, r=—27, AL A, KA,
F—=Z MU T OENEHBTZ, 1B — T8
Bisp & BHARREEN 2 wHEHEAIC DV THE
HWEToTWwa, HHHHI994E11H 2485
o Andreas R. Ziegler, ‘IN RE G., Military
Tribunal, Division 1, Lausanne, Switzerland,
April 18, 1997, 92 AJIL 78-82 (1998),
Christoph J.M. Safferling, ‘Public Prosecutor v.
Djajic, No. 20/96, Supreme Court of Bavaria,
3d Strafenat, May 23, 1997, 92 AJIL 528-
532 (1998); M Cherif Bassiouni and Peter
Manikas, The Law of the International Criminal
Tribunal for the Former Yugoslavia, Transnational
Publishers, 1996, note 40 at 316. |HL— T'7%
Etd, KA=7E7075F70 TeLE7
A7 54 FHE, (19954 M) TEFILGE
FIZOWTEH I ThITW5B, 39 Keesing’s
Record of World Events (hereinafter, Keesing’s)
39395 (1993); 41 Keesing’s 40387 (1995).
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RS 2 2Rk s TERXOEEE (formal
request) | ’%5%‘1’:]:':’9"79; IRET B EMNT

&5 MAI9), Zo3oo&MfLid, ()
BEXNIFHRONE L 2> TWBITENEE
DIRF L SN TV IHAE, () APHEL
CRBVMAESRIT TV AEE, HEEL G
FhROEBRN L EEE» OWEANZRES
BZLEENTALDOTHAHEE, XiiThe
PREATLR TR WIEE, (i) 828
IHx— THHFTCOMAEITTREICEEL D
CAERLBEIECET AME L B
BRLTWEHAETHS (A)'C , REEOR
Re X HB—FERHTIL, Lo 3 o0kt
DWTHPIZETIIE S Z EPHELLIFE.,
LEEITT 2 EROEF 2 BT 52 & a8
T&5 (HHANL0),

RIZ, BB L B &, MEBEIX., BEX
& & W 2 FHRIFL» S AT L72IBHRIc L v
BEBGTHEREET 20 (1), #E
- BEA - GEAOERM, FERONE. B
BELEOBBEOFITICS22), NEL L
B, BREDOLFOEBE RO D Z &t
T % % (may, as appropriate, seek the
assistance) ; (2 3, #HI39), RPEIZ & 2 &,
REEIR, BROBE. () BEEOEHE,
(i) MO, (Gil) HWEEE L < EH
HAORLE, WEEE L EGFEANKT 54

AREE L I3BBIUSEEROBRREE B4

B2, TRTCOLELREER L L%
BRENCERTL I LA"TE 2 (BRHIM0),
MEER, BI8FCES(EEIEA, TF
BT DWW T —IETFE S 72 3EHE (prima facie case)

D BHEHT BGE,, RIFREHERL.,
FNEBE—EHHROBNE LN TS (4
),

BIORIZL B L, BMEEP SEFIRE R
INSBE BB ORNE L. Bk ®

16 HEODBRA D20 D&kt HARE104218
D—BAHAEOCKRUNOFNOBELR LT
BW5, HEIDEMEITHERBNC BV TH I HE
SN DTH B, T~ T, HAI9 Gii) 1Z.
$9%0 "TEXOEH, HE10525E 0 5
ZIRMOBGEIIBRESNAEZEZ#BELTY
5o Insider's Guide, Vol. 1, note 381 at 127.
COEIDEMND TEEICHT ARE, 2GR
LTwaiga i, ERNERHFTIEE%1T-
TWVWAHEEANAD B - IRHFTrcCHER SO
HEABOLEXWEHTTHY, ALBOH
EREPTRRECHEST LB A R T L X
Mo, Fro, TECHETAME, CBFELTY
AL, Bra— IHHTIC L 2R S
— 2 ERRSLE L HE 2 EhRE SR
TWwb, 1d, 129, L2 L, HTOREHEBEH
Elid, RESTOIREMMBII T, FoL2HD
FERME DR % SR IBIRT 2 RiEr XKW
LTwiz, BlziE, 792 &KEIL, %95
2IHIE, BI0K2HDOBINI R IRIRIZB T
ABHEND ETRLZ, T4, EHEIL, B
BEOFHNIE—FN IR - THEOE
HEHFTIZA L CHRTISNTB Y, T2oiho
FicowTid, BRI FEI05R2EIED 55
W LIRICBOWTOAEN SN S| Lk
oo 502, BT, $9%20HIT TEINE
HTME SN TV H GOz~ 5T
~NOMEEBICERLEZB A BREOHED
PEB, L, TEHPTCH L CHETES (18
WIZHEET 28 2BRTL2L0TIE A2V
L F 3 L 72, UN Doc. S/PV. 3217, p. 11
(France), p. 16 (United States), pp. 18-19
(United Kingdom), p. 46 (Russia). %z 33, [FH U
CEBBHFTOEBREICOVWTED B LT
FEHFTHAESESRHIZ, Ty v S EREH
Fiid, $XTHOE®D (of all States) EME T
CEBT 2, EHELTVE, 20 T3RT
DED; LWwHIXFE, Lo L) 2EEO
RIBZ2TT, V7 v ¥EHPT OB % H
RGNS 2 2 L 2B CrzdicamE ngs
EHHE &N T v B, Virginia Morris and
Michael P. Scharf, The International Criminal
Tribunal for Rwanda, Vol. 1, Transnational
Publishers, 1998, note 1104 at 315.
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« ROV TS & SEATR &
NTW3EBDLEE Jﬁ%ﬁ%%a
(13, HB47), EIFIREHER L 7255
LHBHER. REEOEHEIE. A0
B - R BIE - BEOLDO Taa i
AﬁJ&UF%ﬂﬁﬁﬂwﬁﬁ@f DITLE

R EEREBT A LT E S (may issue
such orders and warrants) | {2 ¥, #HA(54),
mEiid, REEOEF L VIRERH SN
Wﬁ%ﬁﬁpkﬁmﬁﬁﬁﬁémv%aih
% (BAl40bis) o 7z, BHFTHFEAL LT
WAL AEFLAZANHLTD,
DEUEOTTHREGESVSHEE SRS 5 GRAI
90bis) o FE- T, BHEELIENIIK L CTOH
ENEAOBEGSSREE IR B2 EIC
bho B, BHEXIHE-FRHHL, &
FRRIE 12 2 DO ICE R CIEHR % B RO
BeEORDIERARETLEIENTES
(FRI53)

DEogiz, EX0EF, BBHOEEX

IBFETAIRBRERIIOVWTEDDLD
Thh, BEBIFR2EI, ThoDEFL
BT EPITTAEROE BRI OVTEDT
WhHEEZLND, LL, 20X HEL
BOMILERE RO 2548, V{22 DME
PHELL, F—I. FELLBIZEROE
B BBIOEB G rOREEE»REL S
ZETHb, BIS (HAN0) & TERSH
BT (B—FBHE) ), 1851 TREE,
19T THE—FRHMOBIIE, =%l
BELTOVRBH, 295, "E—FHH
) 2 RBEF N EGHOBLER LHEL

LRES R

Twh, BT, "B, & Tad, 0EHR

DEWRESTH5E, 95, HF18%, #H19%T

L TEROER,. BHOBEH,. THs,

DENENDONZEHF D —LHETDH 5 A%,
2%, "BPEH & THd 2EFIN
WWHELTBY, #nFhox R+ A8
BizLTwal” g/ 950 TEXD
BB 2950 TBRBERE, LvoXE
BEINZONEI LT LIBESHTIE LV,
E=, Do k) hMERSH B I26 b S
3, ORBEERE, TEBEE, & TH4
VL IFE—DENR 2 ETHI L #HE
LTWABRTHD, T, #18%n TEY
DEFF, bEIFED Tard, bFE—EN
NeFTHILEBERTZ, SHICLT,
PR ER L -EEEHRE, BEE05
T saxy boRT, TAZREFTIOH
ﬁ@TKﬁFKu?%Tétb@%~%ﬁ%
iz & pdmid. EEEEE 7 EORGIEE
DFEHATHL LA EIND ] LBNTWVEA
B IR ADOBEESOEMBIIIC L
fEhCwviod, E950 TEXROESE |
18D THREIOEH,, HBLFOANDOEBE
wmELAo Tag, OBEEHITICOVTIEAR
BT L hoTwd, /2. BHAEL
H29%KD TRIEFE, LB IGD TEROE
F OBRICOVWTYERL TN |
DL LHBOAE LOREIZOWT,

17 /NERMET r"(i%#']ﬁﬂﬁﬁn (5534[) 1 I
MELEHFOEBRSIRICET B8 (77
2 ¥y FHME) ﬁﬁr%‘] f—lﬁﬁﬁﬂ%ﬁ%%&?%él s
200041:3J] . 62—65£1,

18 Report, para. 126.
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RV IR TITYIMBEFHFOTT—INL 5
B TIAF v FEHOXERBGSIRICE
THEEHEEOERAEY TR0 L) AR
PRIBV SRR BTV 2, 2950 TBIHE
By L) HEER. BEREOMERELEIC
BT B request” iZHET 5023t LT, Ty
a1 kv BEER. BRSO EE GO
BAGREIIH L CTHEB T 5 order” ICHE T 5
ETHL, BREOREEE, MHOHELH
WAHZEICKY, MADTEHOERIZH BHE
BREFHAICEZL L) &Lz, £LT, EE
‘R 7 BHiET C ERRERHTORLIE
MHOLWERTH), -8 RETTICE
ETORHBREYE a0l e n, TR
BYREE, & T, LW MEIZERL M
SPHBIFEAINIBRE Lo L L BT
2%, o), ZoRMIE. BHFLER
DFEFREKFIIIRZ A EEZEOEHRD T
BYER, L) RBIC, 4, WEOMRE?R
TEMICIR R 5REZOERL Tsy v

19 #$9%0n NEXOTEFE, EHREB295I1ED
SR D AR LW L2 RET 5 RR
& L T, voir Philippe Weckel, ‘L’institution
d'un Tribunal international pour la répression
des crimes de droit humanitaire en
Yougoslavie,” 39 AFDI 1993 259 (1994).

20 Jochen A. Frowein, G. Nolte, Karin QOellers-
Frahm and A. Zimmermann, ‘Investigating
Powers of the International Criminal Tribunal
for the Former Yugoslavia vis-a-vis States and
High Government Officials,’ Amicus Curiae
Brief Submitted by the Max Planck Institute
for Comparative Public Law and International
Law to the International Criminal Tribunal for
the Former Yugoslavia in the Case of The
Prosecutor v. Tihomir Blaskic, in 1 Max Planck
Yearbook of the United Nations Law 349-404
(1997).

21 Id., 361.

IRBICEB SN LIBRHT 20 THB7
B, BHAE., ZoXERB&SIRICE
T 5 LB R BT, HREE2951I,
BHFTIC TRRENC T MBI CLIRE
19) 7% 4y 4 M9 HE R (ancillary (or incidental)
mandatory vis-a-vis States) ;] 5L TH
DB | BNEORBLEFIPLFIERSR
BHEHFTO#ERIT, B — ITHEZT TR L,
TRCOEEMBEEICER s A L Le*,
o, FHRERBOTERIICEVCERE
ORI TKFR) THEOIKR LT, FH
FOEF T 2 MR, T @ITOSETH
H S % BHEEERBIKFEL TV
B A LSBT OTREN R UEIER
HERR (the judicial and injunctory powers) {2 B
THMRY, TEEN, BERIELIN, Tw
ZEvHB L o3 0, REHFTE, BHOE
TICLBELREMERICETAEY, AL
TRERN, RHEEEALLIZOTHES,
F 7o, BHPTE, BIIR L -RIREA AR S

22 Prosecutor v. Tihomir Blaskic, Judgemenl on
the Request of the Republic of Croatia for Review
of the Decision of Trial Chamber II of 18 July
1997 (hereinafter, [udgement), 1T-95-14, 29
October 1997, note 71, at
|http://www.un.org/icty/blaskic/appeal/decision
-e/71029]T3.html].

23 Id., para. 28.

24 Id., para. 29.

25 Id., para. 47.

26 ZOLHFBEHIMHEROREOBHETH o 12
vk —tid, EEEREETEICHET CERRE
L BROMOBAREGRE, ZHEERMIC
BULIHERELXO L) &2 "THEH
(inter-state) ; EF M EXH L T, THBER
(supra-state) ; EF I L FH L T, Antonio
Cassese, ‘The Statute of the International
Criminal Court: Some Preliminary Reflections,’
10 EJIL 164-165 (1999).
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ZEL, TEE E Tady ke IcHE
295> THERAEWICMET AL %
BEELZY . 8612, BHBTE, 87 L.
FEI&n TEXORER, 3H295:0 EHE
B ETINBEARE LTV,

(2) HIE - FEAHMRA (RPE) DEERE
LB BHEABERB EENEEOBEFE
B HHE

I TR, BEAOBRERE LERELD
B L DBRICOVTIRETT 525, ZORIIC,
T3, IR - BEGIOELPSBEAD
EEOBEE TOFROTEN T, BERD
RPEDHEIZHE- THEBE L TH <o (1) Thk
Nz L9, HEAOFRHIKRUBEGESIE
BREEIOFIZEOWTERSND Y, Fhb
DEHRR VB EGTOERIT, BHFOF
S0/ (the Registry) 12 & b, EIFRIROBEARKE
UHEFE21SED T L HENOHEFICET 5
ﬁ%i(statement) LEdiz, BHATHA

NBFIcEESN S FHRISE5(A)-(0)o
ZOEFITIE, £ OBEBAITEEEN I
HEAHBHET 5 0 IIFTET % L REFICHS
NEEOSF, HEAPER I NS TEESN
BWEERBELIEOLFIEENS

(A (D)), HELBIE, HHUEOMFIZLY,
I DEFLAC, B 2LRFAEL CEE

27 Judgement, Disposition, para. 1. See also
Thomas Henquet, ‘Mandatory Compliance
Powers vis-a-vis States by the Ad Hoc
Tribunals and the International Criminal
Court: A Comparative Analysis,’12 Leiden
Journal of Imternational Law (hereinafter, LJIL)
976 (1999).

EBE E3H

BEHERE LI EH T OB B LRI R Ui %
MADEAREHRET S (A5 (A)%
F72, EERIE, REEOERIZLY, #iE
ADPERINLUEEIEVEELLEDY
A RE (a form of advertisement) % %7
5 (HA0). T0BHE, LHER, H
M-994 - 7VEREDAT 4 TRBLT
EFRODZREZITV, ENEFKROFE
oY, FHRF~OLEL E2ET (A,
KT, BERRUOBEGIORESNTE
OB P OENB BT ERRT 5
TeDIZER PO X TCOMADEE 2L
> TITENT 5, (BHI56) . BEARENZ, #EA
ERM UG, WL, 2O r BRI
HRPILEET S BRI, BEADEE
oW TiE, BIRE. BHPTREE R UERT
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The Obligation of States to Transfer the Accused
to the International Criminal Tribunal for the

Former Yugoslavia

Nobuyuki MURAT*

Abstract

The International Criminal Tribunal for the former Yugoslavia (ICTY) was
established by the UN Security Council Resolution 827 (1993) under Article 41 of the
United Nations Charter to prosecute persons responsible for serious violations of
international humanitarian law committed in the former Yugoslavia since 1991. For this
Tribunal to exercise its jurisdiction effectively, the persons accused by the Tribunal needs
to be arrested and transferred to the Tribunal, which is placed in The Hague, the
Netherlands. However, the Tribunal is not equipped with any judicial police organisation
and thus depends on the cooperation of States for arrest and transfer of the accused to
the Tribunal. Article 29, paragraph 2 of the Tribunal’s Statute expressly provides that
States shall comply with requests for assistance or orders issued by a Trial Chamber of
the Tribunal, including those for arrest, detention and transfer of the accused to the
Tribunal. The Rules of Procedure and Evidence (RPE) of the Tribunal set forth detailed
provisions on the procedure for arrest and transfer of the accused. Furthermore, the
operative paragraph 4 of Resolution 827 reiterates that “all States shall cooperate fully
with” the Tribunal and its organs and that they “shall take any measures necessary under

” o«

their domestic law to implement” “the obligation of States to comply with requests for
assistance or orders issued by a Trial Chamber under Article 29 of the Statute”. UN
Member States are thus under the obligation to arrest the accused persons within their
territories and transfer them to the Tribunal. This study aims to examine two main issues
on the obligation: (i) the scope and content of the obligation stipulated in the Statute and
the RPE and (ii) the relation between the obligation and domestic law.

There are two questions on the scope and content of the obligation to transfer the
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accused. The first question is concerned with the confusing nature of the text in some
provisions regarding the obligation of States to cooperate with the Tribunal. It is pointed
out that the provisions of the Statute lack uniformity of the competent organs to issue
requests and orders, that the scope of their requests and orders are ambiguous, and that
their legal binding forces are the same, irrespective of these problems. An analysis of and
an answer to these questions are provided by an amicus curiae brief on and the judgement
of the Appeals Chamber on the Subpoena duces tecum in the Blaskic Case. The second
question is on the content of the obligation to transfer the accused. Rule 58 of the RPE
stipulates that the obligations under Article 29 of the Statute, including the obligation to
transfer the accused, “shall prevail over any legal impediment” to the transfer of the
accused to the Tribunal “which may exist under the national law or extradition treaties of
the States concerned.” However, in the process of elaboration of the Statute and the RPE,
divergent views were held by States, international organisations, non-governmental
organisations, etc. regarding the content of the obligation to transfer the accused.

The second main issue is on the relation between the obligation to transfer the
accused and domestic law. This study examines the provisions regarding the conditions for
transfer of the accused in national implementing legislation or constitutional law and
addresses the following questions: (i) the double criminality rule and the relation between
the four crimes stipulated in the Statute, as defined by the jurisprudence of the Tribunal,
and those specified by domestic law; (ii) the non bis in idem principle and formal requests
based on Article 9, paragraph 2 of the Statute and Rule 9 of the RPE; (iii) difference in
evidence of guilt required by each domestic law to allow an arrest and detention of the
accused; (iv) the political offenses and serious violations of international humanitarian law,
(v) the non-extradition of nationals; (vi) discretionary character of the administrative
authorities’ decision with regard to extradition. There seem to be two fundamental
elements behind these questions: (a) state sovereignty (the criminal jurisdiction and the
discretionary powers of States with regard to extradition or asylum) and (b) human rights
(the procedure for arrest and detention of persons, provided by constitutional law,
extradition law, national implementing legislation and/or international human rights
treaties). These elements might constitute serious obstacles to the obligation to transfer
the accused. Furthermore, the current practice shows that States whose nationals are the

accused persons, i.e. the former Yugoslavian States and entities, are reluctant to arrest
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their own nationals accused by the Tribunal and transfer them to it.
The conclusion is that the obligation to transfer the accused contains fundamental
elements of conflict with state sovereignty and human rights. These elements need to be

examined further in the future.



