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Ha— 2235 ¢ 7 EBRESHFR T
[MB2~— TEHET ] X FEKRr ) oHEmEe
EEEME (Jurisdiction ratione materiae) I3
Ha — THHFAREOH 2 &0 58 5 KT
EENTWS ', 193FICHHFPRBES L
T oBEE TR, TTRICKT 385HFLh
5> DHRIENERICE SV TIThhTWE, L
L, INETIHRBEVES D2
BT ELRVY

COH2 — TR SHRE S i,
I9FIEFE LB — TR 5 Y 4 THEATE
FEHMNE QT Ha-Tx59 4 7))
DREHFICBOTCRE L LBESAERS
TH% TEBAEEOEARIER] &R L,
D& S MERITRET » LEETTE LT
TH5LEHbB, CCTERENTWETE
BEAEER ] & 3. SRR XA (nullum
crimen sine lege) BMEOH LA, S HEEHE
HELTHI LTV AECGEE LS - EBRA
Bk, DEDIMIFEEAI2HD Y =2 % — 7
49, 1907104 18 H o BB R G 1 B4
BENA=TEASZN, 149F12H 8 HD Y = /
YA RS, £ LTIMES H8HD ==
v~y BRI E KL U /5
BHEBE->TVWEY, Th oL
T COBMFTHRETHE LTREINS

1.” Report of the Secretary-General Pursuant to
Paragraph 2 of Security Council Resolution 808,
May 3, 1993, U.N. SCOR, 48th Sess., U.N. Doc.
S,/25704 and Annex, reprinted in 32 International
Legal materials, 1157 (1993).

2. 1997 7 AR EBRESIR2 - THHFO & —
LR—IDOEWIC X B, (http: /S www.un.orgicty)

3. U.N. Doc. S,725704, para. 35.
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Y4 FFE GE4R) T L TOAE T 5%
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EIAT, OH2—T25 Y 4 THEE
HIFTAR I EEETE 7 B E D  BHIGE
OT, ReRBEEES (UT [ZHRED
BREBBOSO TR & - TR & N7 FEHFH
TRREEN O 1 BIEHIATRIAR B HS19934F 5
H250 ORARIRREES2T TAR S IS5 R,
HELIbDTH B, 19925 7 H13HOELR
FRIRGRTOALIE . ZERIE 2 H2 — X 5 ¥ 4
TEEITH LT e NEEOE A B
FOEFE, T OERICH U CIREEREL
720 LipL. RERERRICB VT [EEA
B BRI ERICOVWTOERIIEL.
BHFHREOFIRIC & » TEEITOMAER

4, REHIEEFEEHETECRY PEIICE T 2B 5.
FHIOBIE L I ERITAOEEZRE L] (8395,
[EEENRUCE2A2HE L XEEET 220l ([
). FEBMBE (B4R XEEBRE I
i3, RREORHIFE L. BUANENEZE T3 b
OTHD, CORBOTTIH2 - THUFTE VS EE
BRANSRB AN ST OB O LB D TEK
THHEVAZ, COFELT. fEKE B2 -
TEESHB O RNICER L CEXLEBRAELE
ROBEEEIMED L DICBECERER LT &,
BERRREVSBIEENOER & EREORBOR A
LWL CEESERE S0 LV L] &
ERLTVS, PEEE (B - 23 v 4 7 EHEEH
BHEMP QKRS A ERBR], MBEE, 105
(1994), 255~<— <,

5. BHETASRE SN RRERES2TE TICEBA B E
OERICHOVTERLTVWAIERRRERERZ. &
764, TT1. 780, 787, 798, 808, 827TTH %,

6. BEkT641Z. MPUBES TERABE. 51995
BABHDY a 2 ~THENO L & TORFZETT
BlEEBE-TVE] LT, MERXRHYOERNLER
(grave breaches) 21T~ b, 752 LA HLIER
BE42HT5LA2HBRALTY 305, BANERO
ANBDERIR B, -1,
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Fa > Ty BEBGUNID 5. FHERER
& RIBEIEE, &3\ R EON
THREOEBOHELTTBD, R, EE
DEEEET T DR CNENSERES N
EEZ LD,

CERBOBMIE. COHEEMIET L, BF
ORHEEHHT 5—FBE LCOWKES
¥ 502 — TEEHEHHTC B 5 [EE
NiEEEOEABEK ] OFPEEHEL TV S
LROBIENEHIEC EROEEERD . B
HTOBMHAFERAEKLIFHEREZIZIZT,
HEROWIR & BREHORH AR5 5 b0 T
b5, OIAL— THHFOFEEOE M
B <& BMREIR. BEICH T 28 AR O R
PHTEREL, Thd S oEBAEEREKRRD
RIS VTR T 2 E S NE LT
WBEEEZXBESD,

0. EFRR—FEMEREESL [ERAEE]
EROEA
B T, 02— SHHFTHRME L
EshhktBARIzNVFEYT 4 v F
(Erdemovic) &, # 7+ » F (Tadic) ixt
THEEHD2HTH 5, FIEREDY 74 v
FEHUNOEE . H2 — IR OEEREIC
BIL TR RS Z e h
PRPERET LTV, Zh s OdRPHRO
S5, EREHE O 2 nid. fhowE Aokt
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L CEBEMIRERITT 5 - D ORFEICHB WV
THEHAShTBY, BESTOEIAEE
REFIELTHERENRTVEEVZ XS,

{1} TIFET 4 v F (Drazen Erdemovic)
2l
OfeERFEE’
INVFEY 4 v FlE, FX=TeVTE
DY Ky — VOB E LT, 199547
AI6HEIC R v 7L = 2 s cEHAL O R
R=Tes R ) AANOREICEES LEWT,
ABIZx T 598, RUR—MFKR 0858
1B D& 19964 5 H29H Ic#ddR S i,
RR=T e~y 239 ¢ FHFOEICAE T
BAV 7L =Ad, KERBRFESINC L - T
KELZ OthOBI I TRAETS T &ML
i [REHIE (safe area) ]® Tdh - 1o
BREEIROLBY TH D, 19955 7 ALHIC,
FR=7 « & TEIREHUEA~ OB % B%
LdifHT 310 %E - 7o, RO FERBH#EA
OB T %W MIRE S h T RIS I
NZTHEITEN, F LTHEAESLHK
OHKERZODET, F2=T+62 Y 2 AB
HHEAEZRER L, BTl an
B |
Q@RRRE
225 T AEIAIESR . B
19964 3 H 2 HICAHERICE D P& A%EH)
RLTWi, FEE3 H30B G ICHT 51

7. Indictment, Prosecutor v. Erdemovic, Case No.
17-96-22-T (May 29, 1996), pp. 1-3.

8. S. C. Res. 819, U. N. SCOR, 48th Sess., U. N.
Doc. S/ RES.7819, (1993), pp. 35-36.

AR I AEBRBHFIcRE S N, BWIH
EE Nk, HEANGESES H3LHICHEEL,
HBOABICHTAFETHEIETHS L A2ED
fofewic, FRIBAE T T 2FICBES N
Ll EEN o, BEHEBE K LT
MT R CBIETE 21T 5 foic 3 7 ARIE
HL. ZORIcHEAZI1996FE 7 HiclHa —
TR 5 Y 4 T7EHF TR & ROEEIRAI (2L
T MEFHRALD 61McES &, #5 Yy F
(Karadzic) kO L35 Yy F (Mladic) &%t
T HEFFICBHE L CGIEE £ 1T - 0% [EEL
H2OH I E—F B I EA O NE T
I EOHEFEFERD. 10FEORERIEFT W
L% #E A RERBIBTER RI108ICHE » T

9. IB2—3x35 Y« TEIIEME DL 5 B2 — THHF
~OHEEADEEEOEE . HHITHEEEIRICE S
CHDTH B,

10. Transcript of Initial Appearance, Prosecutor v.
Erdemovic, Case No. 1T-96-22-T (May‘31, 1997) ,
p- 7.

11. International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the
Territory of the Former Yugoslavia Since 1991 :
Rules of Procedure and Evidence (IFICTY Rules
L B&EE) rule 61, U. N. Doc. IT,/32(1994), reprinted
in 33 International Legal Materials, 484. #RI611
WSRO ERERGE T T 5 BHE I L 2R
WRECSOVWTHET 5, EIFFBED o THh o xHE
B AR L 7o b IS AQHEAM R S W WIg S,
CORMEESOTREE AN TR ERRT
BENTED, T L THHMIBF-HHAL, &
FEINKITAEREANITo1LELDICEDEHI
HHMH 5 LRETIE, HEACEBRBES KL
fT95EMTE S,

12. Review of the Indictment Pursuant to Rule 61 of
the Rules of Procedure and Evidence, Prosecutor v.
Karadzic & Mladic, Cases Nos. 1T-95-5-R61 and
1T-95-18-R61 (July 11, 1996).

13. Sentence Judgement, Prosecutor v. Erdemouic,
Case No. IT-96-22-T (Nov. 29, 1996).

14. ICTY Rules rule 108. $RN08IHIRAE VS
AP SIBLIRCER LEOBMEITS> T LEMHTE
5 EMET B,
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EFE12A23B ICHPicxtd 5 EFRETV, B
FI197TEL0R 7 Bic BIREBHIRIE C OF A%
L TV B,

QMBI T 2 DR

A RIH2 — TEHIBTIC B O TRYI O HIR
WTrEnBHTH B, BHICE L TEBI
B — SEHFHRR L RHFRAE D T
#ASh, BRI N, BREERICSVTE,
MBI 5 IB L T CHIRASR S A
HEFRBFROBE TR, FIEOHEELBHM.,
HIBIT DRERDSEER S Wi, BB AR
FEOVSHAIP, BRNLSEREHAELER
LT, LEGSOMEIORE. Rvzhick
LR OBFEH I 2 RHEs B TRE S
Nize WEMITLY). BHIHEEE L LOA
BT BHRD (a) AL RUIR—KIFK
ELTIMIEY 2 3 = VHEEILEE 3 &0
(1) (2) BAOHRE IC & 2 PFTHEE 3
S OHSHEHEFIORR E LT, #HEAcx
T HEFET > TV, AROERICL -
T ABIRHT3ROAEBEHT B &I

15. "Judgement, Prosecutor v. Erdemovic, Case No.
1T-96-22-A (Oct. 7, 1997), para. 10.

16, 1949 Y = & — TEERMILESE 3 £, THELOES
LT, BROEREZE LEVENR R OBE TEX
TACEZECEMILEVELRET 3 HORILEEH
EREL TS, COXBHIROBMELRNBL AR
HEREE I Z0QE. EHRUEEIHET 2 RT.
o, 5003 HEORA. BE, EFRUEROR
EEHET 5,

17. BROBRAFRFATKErSBAShbOT, B
B BB DOEM TN SOF XIS OB P
&0 TEBMES | TONDTRITSNS & 0igkind 2,
Sienho Yee, "The Erdemovic Sentence Judgement: A
Questionable Milestone for the Former Yugoslavia”,
Georgia Journal of International and Comparative
Law, Vol. 26, No. 2 (1997), p. 268. 535, A#FKHT
Rt s N ORI >WTik, I TRTOZEI
b,

OB HeBE2E

& te

5RO ANEIXT 2 FFoMRK T, HEC
BLOTRDO L IcEREN T, [ABicxT
I IF. ARICHT 2R ORENL SO,
T O, Bl BEE #REKY (B30
HEERET 5T AMicEEEEZ 5
BRERNITHTH B, ABITHT 25,
% OHEH & EAM D EERE S DR RES
Bz L TV AIEABNITATH D, EE
HEIMARIICZ OITADONE 2 ER L 121
NIFBSHV, LbLEs, BANERSH
BEE, ABRBEESH, TEINEZENS
CEPD, CORPBREAL VS EEAEEL
55DTHB ", F—EFRHIMIT. HEA
DANEICKT 5 IRAEBRT B ILTRITAICH L
T 10FEOREMOFRE T Lo, Thid
WEADIT>HBAULOFEROBREL WS
TTREES. PO IEREIBEOEALLH
LTWBEWS A, WHIEEADRLON
B, WHFICHT B 7. AROBS. 2L
THEANOTH T EEARBEHRE LTEEL
foAER L ENBY,

DXL, TNFEY 19 FIIHGHEE
LTHEFETHE I EEFDIonIc, FIEY
BHEEOHEA %2 G H2 — SRR O BT
B BRI, AFEFlIcBLTREHRE R

BolEhstcl A &S,

18. Sentence Judgement, Prosecutor v. Erdemovic,
Case No. 1T-96-22-T (Nov. 29, 1996), para. 32.
19. Judgement, Prosecutor v. Erdemouvic; Case No.

1T-96-22A (Oct. 7, 1997), para. 10.
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(2) #34 vF (Dusko Tadic) ##

O i =5

RAZTewNVTATHBIWEY F 4 v F
. 1992606 A5 8 Blchid T, #2=
Teny =I5 4 FHFIED 7Y 2 FLil
A= 2 AINEhORA BN T, FX=
TehRAY ARUKZR=T « 707 — AL
BAZE, HBEEOIEFCBIS L LREET,
19954 2 H13H ickEdr s i, MRERAIEFRIIY
BROFFTH » I ECH LT, IHDIEE
FHEELUOFEER L 2o 206 DFRII,
BITA B5L£DOAEC T 55R). FX
BHTC OREICE S 5 W ISoRE T2, RE
RITRUIEABIITA, NERORATORH
BHORE, T LERICHT2RITEREL
WHIRBTTHEREN TV, B, §XTO
AU THEANGHES TRE 1 HICE
SLEAEEERMbDNY, BIEEOME IS
T HHNIEEIT A L W S IRFRITAICEAL T
. S ARHERE ICHNITAETRE L
BoT, £2% (b) OIENEHTRY, YVa
F — THEKILEE 3 ROBRELEREVES
UH I ROEFEBENER, 2 LTHEE
DO NEBIcxd BF-O—> & LT OEIEER
biht, Hic, TZOMEICK L TRITEN
A\ T DR 2 ZOHE I bO BB T L
THMITAZBREIS LRV T, BEE 24

20. Indictment, Prosecutor v. Dusko Tadic, Case No.
IT-94-2-1 (Feb. 13, 1995). (amended Sep. 1, 1995,
and Dec. 14, 1995).

2l BMFHEFETS (AAOHEBEER) o 1T
[ARBIRE 2 E£MSB5 RICED LR OFE. EHR
UEMcBVT, #EL, B#L. Hif L, EiTL.
XEEB LS LaER, MALLTZo USRI
THEEEAI] EHET B,

HEHRE. EEXIIIEAENRKV, £
f%%%k%%iﬁ&%kikﬂéﬁ@ﬁ
EELOTITA. BEIROBRARUVEEL
Bk, FIck 5 RORARUIEAENT
?ﬁgl:%o“hj’cﬁéﬁé hiz,

QFFRBIFIE

19944 2 A14 B F A v SFRHFIER AT I
Lo THMEMRIN TV Y T 1 v FOF
Wiz, 19955 4 HiclBa — I HIETc X X
Mo BEARREA26 BICEHFNHEAL T
TRV T2 TOFRICKT T 2 ®IFL EIR
Lizo 6 BiTi3#E Aol BB AR
HOBEREE L TORWEFRL TR
SEAEFH Lo, 8 HI0R I E—REH

rH

COBEFFEBIFE LbL, FEAMG

8 Al4H icE IR Lk 2@E L. LRES
FlgEiE 2 R A AB Y, BHFTOBEEE:
TRHLEY COLIORIEOEEELKS

22. NEBIE M= - TEEBHEC B 2 HEHHO
BIKEFEEEAL Y2y X b, 10858 (19964F), 66~<—
SBM, §F 4 v FHEYUOLFENUERIIO>VTOR
iz, PIAWEF. P. King and Anne-Marie L. Rosa,
"International Tribunal for the Former Yugoslavia:
Current Survey”, European Journal of International
Law, Issue 1(1997), pp. 143-155; M. P. Sharf, "The
Prosecutor v. Dusko Tadic: An Appraisal of the
First International War Crimes Trial Since
Nuremberg”, Albany Law Review, Vol. 60 (1997),
pp.861-882.

23. Decision on the Defence Motion on Jurisdiction,
Prosecutor v. Tadic, Case No. IT-94-1-T (Aug. 10,
1995). (BT Decision at Trial® BT o

24. Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, Prosecutor v. Tadic, Case
No. IT-94-1-AR72 (Oct. 2, 1995) reprinted in 35
International Legal Material, 32(1996). (LLF
Decision at Appeal B852)o

25. Decision and Judgement, Prosecutor v. Tadic,
Case No. IT-94-1-T (May 7, 1997) reproduced in 36
International Legal Material, 908 (1997). (EL'F
Opinion and Judgement & BRE2).
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REERETII997TE S B 7 K —FHPIE
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HUCRE > CIRIE T F 4 B 205 OB & KA
L7,

PITFic, At B 5 FENERIEDOD S
AL AEAEERT B, O, HikiE
BT B 2 D DRIE. 0% DB EELO
HAE & LIRBHBOBRED 5> b, HickE D
P A B ERR L, BITI9974E 5 B OF—
FHHR T OB 2 BB OB
ZITH T LiICd B,

ORISR 5 RIHR

IR O R ERA O — o
FHFrIHd 2 3 H 5 OHBIIT, DEDK
BHF ORERHE. ERBHTTCET 577
iE 7 itk T CETAM S EEAE O KA B L
T 8 A OB—BHIRRIE 25V T, FHER
BHIYTET>7, FB—0OHIK>VWTHER, Lk
FEHIR 3  OFHFT A EEE O T CEIE
REREZ VRSN, RELEHOLD
B LW ABBEERITITVE I EEF
HE, FIFAOFKAZBIT 2, B AIEL
TRy BHFHEEE 9 &0 [EEiEOma )7

26. Decision at Appeal, para. 47. F—FEHUFETOHR
FieBL TR, ABEHFIEEOMBOBH LHEC
Wit d % (scrutinize) BMITHES M kim0
EHRHOTREVETIRENOFRER D, EHEE
FEETHEOT TORMFRBOSHMECET IR %
[a]8¢ U 7= (Decision at Trial, paras. 5-24, passim).
Chicxt U EREHRRGE . RS EFAO
BHFRBEOFCGEREERNT s HEEE LTV 53L&
L, FEUAERZOAEM 2B D (Decision
at Appeal, para. 22),

27, HPFRERIR I, BIFRLEAZYRE (HE
BEE] ZHELTVEM, Z0F 2HARHHFHE
AEHFHCEM L, FREZOVHLLIBBECLBVLTH
EINSHETIcH L CEEO%BRICIRT 3 2 &2 ERK
BHTEILHELTV S,
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Ho® H2S

DIRET 2TV AR OBEH S HAES 55
Hic?, F—rk LR TEREL TV 5,

LIAT, REBVTOEIH, 20 EHE
TN EEEORIMICIDWT, §57 1 v Fid
19954F 8 H10H O —EHHFBO PR T
HEE 25, 3% RUBIRIHESH
REEERE G, BEBRNRIMSTITON
FIRRBTAECEESNE 6D TH b, HKE
ETRINLITHRIERNNRIG R TITOO
KITATH B H, FHFOEREOHEIC
BEHLEWEFRE L, TOFZIHLT,
E—REHERIIHEE 2 52 BT 3541
BEBHRNHS OEERLERM TRV
ERUTR BHRIZRD & 5 12 REE R L
T3, [F25R3E0%#NE 0L LT
EEINTVSE] &, BIEBIFIOVTH,
ERRHR IR O FARRNICIERS O
TWIEWE LT, FRICRY 2 32— TEEH
HBEIZRIEZTNEIEEZERLTVWES,

28. Decision at Appeal, paras. 49-64. T C TLRE
HERRIGR I, BRSO T oM®ESI AL, &
FIFFOERBHETICH T 2 BHAEEL TS, [ - -
HHFHEHENC T B T EAKD SR TV BIRES,
MR CENNHEO OO TRV EIKER S HNET
b3, TORFRECHELEBRN LT ZhTH, B
BXABEDOEKIER (serious violation) & L TH
g tEDohibOTHY, Thidl—EHoFE4E8
ZA56DTHb, HF—FEHHMRZOL S BREILH
VT, BRI AFLRCHEEL S A RdoER
ORLMEBBARETHOTHE 15, EFEOETHEN
A BT 2 BBt S oERIc BT s L
HTEF, NEHTRETREV, -7, BE#RS
OREE LTIh SRR EBHI» Y 2 b ic @il
RS M ERERHFcH L TREEIBI AL
T&ILWV, (Decision at Trial, para. 42)1, (Decision
at Appeal, para. 59.) TOHIKS>VWTHEEOER %
BLUB-TWE0R, BO—Z [RBRCEAI N 2EH
BMAEROER T 208 (—)]), TAESE, 585
(1997), 220-227<— o,

29. Decision at Trial, paras. 49-51.
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BHICBWTHESENGTH 50, EERH
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TNFARILICBE U TRER R T 4BV &R
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RIBEOREIELEL TV Eh 70 ET 3
FiEAEML T, BUEENEEEORINE
SUEEMICOTT 2 BB U T LI
XL TIT= o BE- Ty EFRECHIRICB VT
3. ETFHARSE LTRIBFOELES
BEt L, S-SR R b n i ERIRT

9 & B E OB OTRI AT XA T

REAFTTEEN 10T B,

i. KOS OFELZOHE

EIRAO THEHF & hrcisic B TR ITH
FREELTWE b o] EwI LT
Lo EREHSIERM o RITE. B
BH &AL s h - RITER 0 BEERNR N
OITHE, 25 VRENOZ O & S SRR O
REINISERENR N OTESELET 5563,

30. Decision at Appeal, para. 65.

31. Decision at Trial, paras. 54-56.

32. BRAE. BFEh7Y 2 FAHKEBVTOH
i3, ¥R=7 - ¢V THIOBURENERBCRES
THY, LEs->T, RARI28FE -0 (B
HOBH IR SN B H) EFEEL L, Ibid, para.
66.

RIBSoEHRIED NS Lk~ i®, %

LTEDn &> goxt LT, BEERAGER
MEOFRED SHHITADO PR EZR T, FIE
O—REFEREICET 5 T ERNHE
DEE T TEHNHEEER SN S E THEAS
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LTV aIicBfREs | BF4FEEOXET
DA ICER SN B &R L%
O DRED B, LFEHEL A ORI
FEREOTARE, RIBFEOhTiThbil &¥
BrL7DTH3B,
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%P - BN, QABIEICL-T
BB L - BR84S, @—>2L EoERK
BRI L > TEENIE A S W EBER
. X@QERNBFOREEI & 2 EBIN
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WA, EIREHIER R RREE D S OREE I (R
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SNIITAREEEE T 2EE2RICLIT S
JEIRESLTWE] ERELTWEY 2
0. Ha— THHFrE%RE ST 5 BN—EA
R SEEMNREE T 2 L RsshsH2 -
TR5Y 4 THREOTTO, BRAEEOE

33. Ibid., para. 70.

34. Ibid.

35. Ibid., para. 72. ¥FD I D X H ZERASHMRKIL. ¥
SFMBEROBESPHESNEEE» Sl h D 5 L
LTWw3, .

36. Ibid., para. T4.
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NISERICEED 2H2FE, QE L, £k
DORNEMET S & T, FHUIROEM &%
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SHOBEESENN, ERORDIHERT
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& EIRECHER ST Lo TH BT,

ii. BWAEROBR

(1 g2k

RO . B —HBHHWIARLKIE L (8
O] wilEEShzboT, £X0 [
HENIEPYE] OBRETOLDIEY 2
FUHERCHE EEERLTVSICT
ERWE LT, 3562450 XH EEERMG S
DR FLETIZIEN, HOEMTRREIZ
OFEEERRINCRISLEL LTV &3
FELR LhL, CORELEREBY, |
REHMIE 2 £2EHT 35602208
HELT. Bt ZOERMBERTH S &
FLICENKITABHO LI Y 2 % — THEEN
OFTHRESMABEPHECKH L THIT SN
TWBEWVS 2EERLIEY, bbb, |
RECHE R BRI 2 FORE (E
HEH2RBCTRERLEIES) 2BEL. K
FIFBE S NI WIRITHRR. Y d— THE
KO T TORFIZBE LT, RipREsh
rHECHEICKH L T ORURESTOAIES
DB, 52 RICES TSI H B &
WHHEET LIcDTH B,

37. 1bid., para. 78.
38. Ibid., para. T79.
39. Ibid., paras. 80-82.
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The Jurisdiction Ratione Materiae of International
Criminal Tribunal for the Former Yugoslavia

Nakako OHNISHI*

Abstract

The International Criminal Tribunal for the Former Yugoslavia describes
jurisdiction concerning punishable crimes under its competence: the jurisdiction
ratione materiae (subject-matter jurisdiction). The punishable crimes, based on
the principle of nullum crimen sine lege, are provided from Article 2 to Article
5 under the Statute of the International Tribunal. These four Artiqles embody
the rules of international humanitarian law of the tribunal. :

This article focuses on the problems of the jurisdiction ratione materiae,
examines scopes and interpretations of applicable law through jurisprudence
of the Tribunal, and assesses the work of the Tribunal.

It 1s about for five years that the United Nations Security Council, through
its resolution 808 and 827 under Chapter 7 of the United Nations Charter, has
established the ad hoc Tribunal to prosecute and judge persons responsible for
serious violations of international humanitarian law committed on the terri-
tory of the former Yugoslavia since 1991. The Security Council has expressed
that the appalling violations of human rights in the former Yugoslavia consti-
tute a threat to international peace and security. Therefore, the establishment
of the Tribunal, as an enforcement measure, has been regarded as the only
measure to protect human rights and to restore and maintain international
peace and security expeditiously and effectively.

Seventy-seven persons have been indicted so far, although, only two per-
sons, Erdemovic and Tadic, have been pronounced judgements and imposed

sentences and penalties. Particularly, the latter case, Tadic trial, sets a
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precedent for other proceedings or trials in which chambers, the first trial and
the appeals, made two decisions on its jurisdiction challenged by the accused
on the three grounds.

Two decisions on jurisdiction, the one rendered by the trial chamber on 10
August 1995, and the appeals chamber on 2 October 1996, stand different posi-
tions to interpret the scope of the jurisdiction ratione materiae. The appellant
claimed that Articles 2, 3 and 5 could apply only to the crimes committed in
the context of international armed conflict. The trial chamber concluded that
Article 2 was a self-contained provision for which the international armed con-
flict wasn't necessary condition, and Articles 3 and 5 could apply both in in-
ternal and international armed conflict.

The appeals chamber, however, denied the afore-mentioned decision, con-
cluding that Article 2 solely applies to the offences committed in international
armed conflict, and that Article 3, including Common Article 3 of the Geneva
Conventions in 1949, has the jurisdiction over the crimes committed both in in-
ternal and international armed conflict. Moreover, the appeals chamber set
general requirements to be fulfilled for Articles 2 and 3 to become applicable,
which were invoked as the threshold standards in the other proceedings such
as Martic or Rajic case.

In considering the causes of these issues, we may have the clue from the
arguments by the members of the Security Council or by international lawyers
at the establishment of the Tribunal. There made different interpretations on
the jurisdiction even at that time, and consequently they have been reflected on
the stage of the actual trial.

At the adoption of the resolution 827, members of the Security Council in-
tended not to legitimate new norms or precedent of international law, but to
apply the existing international law. However, it can be said that through the
trials, the Tribunal not only has rearranged the jurisdiction ratione materiae,
but also has developed progressively existing international humanitarian law
by giving new interpretation to it.

In my view, the discrimination, which the Tadic trial brought in, would be

undesirable for the Tribunal between the crimes committed in internal armed
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conflict and ones committed in international conflict in order to examine the
applicabili‘ty of the rules of international humanitarian law. By the decision of
the appeals chamber, the Tribunal would have to deal with an additional task,
that is, a task to find the character of an armed conflict to apply Articles.
Rather, the decision of the trial chamber could be supportable because it
would serve the original purpose of the Tribunal: to deter the violations of
human rights as the grave breaches of international humanitarian law and
prosecutes persons who committed such crimes, regardless the nature of the
~ conflict. Thisrpurpose also provides a special character to the Tribunal: a
character with prompt and ad hoc to respond to such situations immediately
in order to save the victims on the territory of the Former Yugoslavia.

In conclusion, the scope and the content of the jurisdiction ratione
materiae have been redefined in the trials; the work of the Tribunal shows
that the Tribunal would evolve the norms of the international humanitarian

law through its own interpretations on the rules in future.



